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PREFACE. 


The law of Ontario relating to executors and adminis- 
trators is like all other branches of the law of this Province 
founded upon that of England. The English law has been 
superseded to such an extent by local legislation that the 
more important matters with which executors and adminis- 
trators have to deal are now regulated not by Imperial stat- 
utes but by Provincial enactments. For instance, the Devo- 
lution of Estates, Succession Duties, Investments by Trus- 
tees, the Management of Estates by Trusts Corporations are 
all provided for by Ontario Acts. The standard English 
text book is Williams on Executors, but it is not easy to 
find out from it or any other English text book what is law 
in Ontario and what is not. The present volume is an at- 
tempt to satisfy this want as far as concerns the law relating 
to executors and administrators. 


I have had in view also in the arrangement of the book 
a contribution towards a codification of the law. It is pos- 
sible by collating the statute law and the common law as 
laid down in text books and in reports of cases to compile a 
fairly complete statement of the law as it exists with regard 
to any given subject. Having this object in view the text 
has been arranged by paragraphs which are numbered. If 
these paragraphs correctly state the Jaw and do not omit 
essential points, it is evident that some advance towards 
codification, has been made. I would be glad to think that 
my efforts in this direction have been partially successful. 


The reader will find nothing in these pages dealing with 
the mode of making a will or as to the mode of proving a 


iv PREFACE. 


will. What I intend to supply, if possible, is such informa- 
tion as will state the course of procedure to be adopted in 
ordinary routine by an executor or an administrator in deal- 
ing with an estate. 


The issue of this work has been delayed in order to 
include reference to the Acts of the Local Legislature of 
Ontario for 1900. 


The case law referred to embraces both English and 
Canadian decisions. A selected leading case on which 
each paragraph of the text is based is given at the end of the 
paragraph for which it is the authority. If the paragraph 
includes, as it often does, more than one proposition, the 
case stated ought to put the reader in the way of tracing 
other cases which will verify a statement made in the para- 
graph to which the case cited does not directly apply. 


I have been fortunate in obtaining the permission of 
Mr. Harry Vigeon, of Toronto, I.C.A., to print a lecture on 
executors’ accounts delivered by him before the Institute of 
Chartered Accountants, Toronto. It will be of practical 
value, more especially as Mr. Vigeon has furnished a set of 
estate accounts as a model. 


Appendices are added containing selected rules of Court, 
the authorized Government Regulations under the Succes- 
sion Duty Act and one or two more important statutes. A 
table of cases and index are also supplied. 


I hope the book will be useful to the Legal Profession, 
as well as to those who have the courage to undertake the 
thankless office of executor and trustee. 


R. E. KINGSFORD. 
Toronto, July, 1900, 
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The changes made in this reprint, bringing down the 
statement of the law to date, are as follows: 

In the text the following paragraphs have been revised. 

1. 247-292, inclusive, relating to the property devolving 
upon executors and administrators under the Devolution of 
Estates Act; 289-292, relating to liability of lands descended 
for debts; 397-402, relative to estates by special occupanev. 

2. 571-576, inclusive. and 583-590, inclusive, relative to 
payment of succession duties. 

3. 835-852, inclusive, relative to Mortmain and Charitable 
Trusts. 

. # 

I have prefixed to the text : ; 

1, Amendments to R. 5S. O. 1897 subsequent to July, 1900 
(date of publication of original text). References are made 
to the paragraphs affected. 

2. Chapters 335, 336 and 337 of the Revised Statutes of 
1897; these three Acts are taken from Volume IIL. of the 
Revised Statutes. 1897, just issued. 

3. Notes of cases reported since July, 1900 (date of publi- 
cation of original text). References are made to paragraphs 
affected. 


I have added to the appendices : 

1. A complete consolidation of the Succession Duties Act, 
R. S. O. 189%, ¢. 24. and its amendments to date. 

2. A reprint of the Mortmain and Charitable Uses Act, 
1902. which is briefly analyzed in the text. 

3. The new Government Forms under the Succession 
Duties Act. 

The table of cases and index have been altered to be 
correct references to this reprint. 

With these alterations the book ought to be fairly com- 


plete to date. 
Toke KINGSFORD: 


Toronto, December, 1902. 
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Shewing all sections of the Succession Duties Act, the Surro- 
gate Courts Act, the Devolution of Estates Act, the Wills Act. 
and the Trustee Act, which are printed in full in! the text with 
reference to the paragraphs in which they will be found. 


THE SUCCESSION DUTIES ACT. 


R. 8. O. 1897, c. 24, 


The only sections of this Act printed in the text are’sectian 
3—para. 572—and sub-gections (1) and (2) of section 4, and sub- 
section (8) of section 4—para. 571. All the rest of the Act is 
printed as an Appendix, page 461. 

Sections 8, 9, and 10 of chapter 9 Ontarlo Statutes 1899, 
(amending R. S. O. c. 24), are paragraphs 583, 584. The rest of 
this Act is an Appendix, page 471. 


THE SURROGATE COURTS ACT. 


R. 8. O. 1897, c. 59, 


Sec. Para. 
3. Surrogate Court to be in each County ................. 33 
17. Testamentary jurisdiction to be exercised by the Surro- 
COLOR COUIE i Corse ee ces cet ka eee eee teneee reas’ 39 
18. Powers and jurisdiction of Surrogate Courts.......... 40 
19. To what particular Court the grant shall belong...... 40 
21. Effect of probate and administration.................. 40 
26. Order to produce any instrument purporting to be 
testamentary ecco cote cece ce ete ete ere esters eae 208 
33. In cases of contention matter may by consent be 
referred to High Court ..........ccsccscvecsnccvcvcs 41 


34, In certain cases of contention matter may be removed 
into High Court. Certain cases not to be so removed. 41 

35. Power of High Court—Transmission of order.......... 41 

36. Appeals to High Court ............ ee eeee cree sees renee 45 
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13. 


14. 


15. 


representatives free of dower .................08. 265, 994 


. Widow entitled to whole estate not exceeding $1,000; 


(2) Where estate exceeds $1,000; 

(3) Widow’s share in remainder of estate .............. 990 

Real estate not disposed of within a year to vest jn heirs 
unless caution registered; 
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In addition to the above sections printed in full in the text, 
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1. Notes of cases reported since July, 1900 
p. XX. 

2. Amendments to R. S. O. 1897, subsequent to 
July, 1900, not inserted in text of re-issue, 
Dak: 


Surrogate Courts Act, R. 8. 0., c. 59, p. xxx. 
Trustee Act, R. 8. O., c. 129, p. xxxii. 
Trustee Investment Act, R.S.0., c. 136, p. xxxiii. 
Registry Act, R. 8. O., c. 186, p. xxxiil. 
Trust Corporations, R. 8. O., c. 206, p. xxxv. 
Assessment Act, R. 8. O., c. 224, p. xxxv. 


Wills of Personal Estate Acts, 1902, c. 18, 
Daxaxvi. 


3. Statutes from Vol. III. R. S. 0. 1897. 
(1) c. 335, Statute of Distributions, p. xxxvii. 
(2) c. 336, Trustee Relief Act, p. xxxviii. 
(3) c. 337, Executors and Administrators, p. 1, 
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NOTES OF CASES REPORTED SINCE THE PUB- 
LICATION OF THIS BOOK (JULY, 1900). 


application for administration to more than one Surrogate Court. 

Sec. $58 of the Surrogate Courte Act. R. S. O. 1897 c. 59, not 
noticed in the nezt, is as follows: ; 

48. In case it appears by the certificate of the Surrogate Clerk 
that application for probate or administration has been made to two 
cx more Surrogate Courts, the Judges of such Courts respectively 
shall stay proceedings therein, leaving the parties to apply to one 
of the Judges of the High Court to give such direction in the matter 
ns to him seems necessary. R. 8. O. 1887, c. 50, 8, 45. 

Re Tougher, 3 O. L. R. 144. 

When applications fer letters of administration to the estate of 
the deceased person are made in mare than one Surrogate Court 
preference will be given ‘to that made by the party nearest in the 
order in which administration is usually granted, and jurisdiction 
to proceed was conferred on the Surrogate Court in which appli- 
cation was made by a mother as next-of-kin against that on bebalf 
cf creditors, in another Caurt. 
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xxiv 


EXECUTORS AND ADMINISTRATORS. 


The order in which administration is usually granted is: (1) 
Husband or wife, (2) child or children, (8) grandchild or grand- 
children, (4) great grandchildren or other descendants, (5) father, (6) 
mother, (7) brothers and sisters. 

In Ratcliffe’s case, 3 Co. 40, it is said: ‘“‘ If a child died intestate 
without a wife, child, ar father, the mother is entitled to adminis- 


tration.’’ ’ 


Para, 45. Appeal from Surrogate Court. 
Re Nichol, 1 O. L. R. 213. 


An appeal to a Divisional Court from an order of a Surrogate 
Court is not duly lodged, and will be quashed if security has not 
been given, and an affidavit of the value of the property affected 
filed, as required by Rule 57 of the Surrogate Court Rules of 1892, 
which are made applicable by sec. 36 of the Surrogate Courts Act, 
R. 8. O. 1897, c. 59, notwithstanding the provision of Con. Rule 825, 
that no security for costs shall be required on a motion or appeal 
to a Divisional] Court. 


Para. 47. Surrogate Courts. Grant of Administration. 
Carr v. O’Rourke, 3 O. L. R. 682. 


The practice of the Surrogate Courts in this Province is ta apply 
the provisions of sec. 59 of the Surrogate Courts Act more liberally: 
than do the English Courts the corresponding provision of the Eng- 
lish Prabate Act. | 


Held, that the Surrogate Court had before it all those who were 
required by sec. 41 of the Surrogate Courts Act, R. S. O. 1897, ¢« 
59, to be cited or summoned, and the consent and request of all of 
them that the defendant should be appointed administrator, and ; 
having regard to the nature of the property of the deceased, and the 
advanced age and illiteracy of his sister, that the Judge had not: 
exercised his discretion improperly in directing the grant to be made 
to the defendant, | 


Para. 136. Inventory and Account, 
Cunnington v. Cunnington, 2 O. L. R. 511. 

The Surrogate Courts of Ontario are invested with the authority 
and jurisdiction over executors and administrators, and the render- 
ing by them of inventories and accounts, conferred in England on 
the Ordinary under 21 Hen. VIII., c. 5, the effect of Rule 19 of the 
Surrogate Court Rules of 1892, as limited by section 73 of the Sur 
rogate Courts Act, R. S. O. 1897, c. 59, being to bring the ptactice 
back to that in force under the ancient statute, 















It is not only the duty of an executor ar administrator to file 
an inventory and render an account when duly called upon to d 
£0, but it is his privilege to do so voluntarily in any case in whi 


ADDITIONAL CASES, 


he 1s liable to be called upon, and this privilege in case of his death, 
extends to his persanal representative, though not at the same time 
the representative of the original testator, and even though there 
is a surviving representative of the original testator. 

Where, therefore, the executors of an executor brought into the 
proper Surrogate Court an account of the dealings of their testator, 
with the assets of the estate of the original testatar, treating in the 
account as cash received by the accounting executor the amount 
of a certain promissory note, and the account was audited and ap- 
proved, after due natice to the surviving executor of the original 
testator, it was held in an issue in the High Court between the 
surviving executor of the original testator and the executors of the 
deceased executor, upon pleadings so framed as to raise not only 
the question of the property in this nate, but also the question of 
the right to the proceeds thereof, that the audit and approval of 
the account were a binding adjudication as against the surviving 
executor, that the proceeds of the note were payable to the estate 
of his deceased co-executor. 


Para, 352. Fatal Accident Act. 
McHugh v. G. T. R. Co., 2 O. L. R. 600. 

Upan the death before judgment of the sole beneficiary on whose 
behalf an administrator has brought an action under the Fatal Ac- 
cidents Act, R. 8. O. 1897, c. 166, the action comes to an end. It 
cannot be continued for the benefit of the beneficiary’s estate, nor 
can a new action be brought by the beneficiary’s personal repre- 
sentative. 


Para. $76. Donatio Mortis Causa. 
Ward v. Bradicy, 1 O. L. R. 118. 

The holder of two mortgages, while very ill:and about to start 
on a journey for the benefit of his health, handed the mortgages 
and some title deeds to the defendant, telling her that they were for 
her. and that he would execute an assignment of them to her if one 
were prepared and sent to him. ‘rhe mortgagee died two months 
later, no assignment having been executed by him, and one of the 
mortgages having been partially discharged by him:— 

Held, that there had not been a donatio mortis causa of the 
mortgages, but merely an incomplete and ineffective gift inter vivos, 
and that the mortgages formed part of the mortgagee’s estate. 


Para. $82, 1087, 1152. Continuation of Business or Trade. 
Wakefield v. Wakefield, 2 O. L. R. 33. 
‘A testator devised and bequeathed all his property teal and 
personal to his wife ‘to be used and enjoyed by her for and during 
the term of her natural life and widawhood, and after her decease 
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cr marrying again"? to named members of his family. At the time 
of his death he was carrying on business as a brickmaker upon 
premises leased by him, he having the right to take clay. The 
widow, with the assent and co-operation of members of the family, 
curried on the business and developed it, using the plant and renew- 
ing it when necessary, and when the lease fell in some years after 
the testatar’s death, she took a new lense of the same and other 
premises, aud at her death the business had increased very much 
in value.-— 

Held, by the majority of the Court, that the personal estate 
should bave been converted into money and not used in specie by 
the widow, but that having been so used, the incrensed value of 
the business enured to the remaindermen and did not form part of 
the widow's estate. 


Para, 519, 1140. Purchase by Erecutor, 
Also Para, 945. See. 36 of Wills Act. 
Re Sinclair, 2 O. L. R. 349. 


Rk. S. O. 1897, c. 128, s. 36, as to gifts ta issue not lapsing. who 
leave issue on testator’s death, applies only to cases of strict lapse. 
inl not to the ense of gifts to n class, such as a residuary bequest 
“equally among my children, share and share alike.” 


A testator died possessed of shares in a company. Afterwards, 
upeu fresh allotments of stack being made, his exeecutrix took up 
ihe additional shares, paying the premium out of her own money 
2s to some of the shares and selling her right to others;— 


Held, that she was pot entitled as against the estate to such new 
shares, but only to a lien thereon far the amount advanced by ber 
lo take them up. 


Para, 480. Tares to be kept paid. 
Re Cameron, 2 O. L. R. TAG. 


A testator directed his executors to set apart and invest $50,000 
out of his estate, and pay the incame semi-annually to his wife dur- 
ing her life, with power to appoint, and in default of appointment, 
ever. He then gave the residue equally among his children. The 
«stute consisted of income-producing securities to the value of 
$30,000, nnd a large amount of unproductive lfand:— 


Held, that the executors were bound to reserve sufficient pro- 
ductive arsets to secure an income adequate to the payment of the 
taxes and other necessary expenses, and the widow was entitled 
from the expiration of a year from the testator’s death to a first 
charge qn the unproductive assets for the income go taken, and to 
the balance of the income from the productive assets, and to have 
the principal producing such balance set apart towards the fund of 
$50,000 ultimately to be made up as the lands were sold, according 





ADDITIONAI. CASES. 


to the folluwing rules: As lands or other assets were sold the pro- 
ceeds should be apportioned between capital and income, by ascer- 
taining the sum which put out at interest at the expiration of a year 
from the testator’s death, and accumulated at compound interest 
with half-yearly rests, would, with accumulations of interest, bave 
produced at the day of receipt, the amount actually received from 
ithe sale of the lands or other assets; the sum so ascertained ta be 
treated as capital, and added to the sum theretofore set apart to- 
wards the $50,000, and the residue to be treated as income and 
paid over to the widow, f 


In re Earl of Chesterfield’s Trusts, (1883) 24 Ch. D. 643; and 
Ir re Morley, Morley v. Haig, (1895) 2 Ch. 738, appued. 


Para, 606. Limitation of Actions—Trustee Act, I. NS. O. 1897, c. 129, 

& 3d. 

Gooderham vy. Moore, 31 O. R. 8&6. 

Before the commeucement af an action against certain pur- 
«chasers one of them died, and on the plaintiff notifying the adminis- 
trators of his claim, he was served with a notice under section 35 
of KR. S. O. ¢ 129, the * Trustee Act,” disputing it. An action 
was afterwards brought against such administrator, but, on it ap- 
pearing that he was then dead, and that an administrator de bonis 
nen had been appointed, an order was obtained amending the writ 
by substituting as defendant such last named administrator, upon 
whom the writ was served more than six months after the service 
of the notice;— 

Held, that the proceedings against the defendants must be 
deemed to have commenced only on the service of the writ on him, 
and this being more than six months from the service of the natice, 
the plaintiff's action was barred. 


Para. 1160. Trustecs—Remuncrution—Fiiced annual sum—Nolicitor- 
trustec—Profit—Coats. 


In re Williams, (81st July, 19402), 22 C. L. T. 323, 


Appeal by one of the trustees of an estate from the judgment of a 
Surrogate Court fixing his remuneration. The Surrogate Judge al- 
lowed five per cent. on the interest collected only, but nothing for any 
other services, on the ground that he had allowed two and a half per 
cent. in a former order for the taking aver of the corpus. 


Held, following re Berkely’s Trusts, 8 IP. R. 198, that an annual 
allowance should be made for looking after the corpus of the fund, 
and that it should not depend upon the amount collected and invested 
but should be a fixed annual allowance, based on the nature of the 
property, and tbe consequent degree of care and responsibility involved. 

Held, also, that the Surrogate Judge, instead of allowing the trus- 
tees a percentage on the principal sum taken over, and nothing for the 
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collection of the interest, should have allowed them nothing for the 
taking over of the estate, but a percentage on all interest collected 
and paid over, and an annual sum for the care of the estate. 

Held, also, that the general rule is, that a trustee-solicitor is not 
entitled to charge the estate with fees for any professional services, 
but that an exception, which is not to be extended. has been established 
by the decision of Lord Cottenham in Cradock v. Piper, 1 Macn. & G. 
664, under which a solicitor-trustee, who brings or defends proceedings 
in court for himself and his co-trustee, is entitled to recover profit 
costs, and therefore, to charge such costs to the estate. 


Para, 1177. Limitation of Actions—T'rustce Act, 8. 32. 
Henning y. Maclean, 2 O. L. KR. 169. 


Heid, that, although the appointment of executors to carry out 
the alternative provisions of the will never took effect, the persons 
Named as executors having abtained probate, became trustees for 
the persons entitled upon an iptestacy; payments made by them 
to those who would have been beneficially entitled if the alternative 
provisions had taken effect were breaches of trust; but the Statute 
of Limitations was a bar to a recovery in respect of any of those 
breaches which occurred mare than six years before the action wan 
brought: R. S. O. 1897, ¢. 129, s. 32. 


Held, moreover, that the executors were entitled, under Ontario 
Statutes, 1899, c. 15 (see paragraph 1171), to be relieved from per- 
sonal liability for all breaches of trust committed by them, they 
having acted honestly and reasonably, in view. of the facts that the 
construction of the will was doubtful, and that the trial Judge taok 
the same view of its effect as they did, and that for eleven years 
everybody interested ia the estate acquiesced in that view. 


Para. 1171. Relief from Consequence of Breach—Evidence. 
Smith vy. Afason, 1 O. L. R. 594. 


The provisions of ¢c. 15 Ontario Statutes, 1899 (see para, 1171), 
relieving trustees from the consequences of technical breaches af 
trust who have acted “ honestly and reasonably,” do not render 
competent as evidence the opinion of bankers or other financial men, 
as to whether the trustee has so acted in the course he has taken, 
ar omitted to take, in respect to collecting a debt due the estate. 
The general rule of evidence still applies, that mere persanal belief 
or opinion is not evidence, and the test of reasonableness is that 
exhibited by the ordinary business man or the man of ordinary 
sense, knowledge and prudence in the conduct of his own affairs. 

Semble, such kind of apinion evidence may be given where the 
opinion is shewn to have been prevalent in the neighborhood, and 
to be concurrent with the transaction. 


ADDITIONAL CASES. 


Para. 1278. Corroborative Evidence. 
Curry v. Curry, 32 O. R. 150. 

In an action by or against the representatives of.a deceased 
person, the corroborative evidence required by R. S. O. c. 73, 8, 10, 
may be found in the ather facts adduced in the case, raising a na- 
tural and rémsonable inference in support of the evidence, whereof 
corroboration is required. 

Semble, corroborative evidence within the meaning of that en- 
actment may be given by an interested party, so long as he is not 
the party obtaining the decision. 


Representation ad litem—Tort—Surviral of action—Death of party pend- 
ing action—R. 8. O. 1897 ch. 129, sec. 1I—Con. R. 1897, 194, 195. 


Hunter v. Boyd, 3 O. L. R. 183. 

R. S. O. 1897, ch. 129, sec. 11, providing that a person wronged in 
respect to his person or property by one since deceased, may main- 
tain an action against the administrators or executors of the latter, 
does not authorize such an action against an administrator ad litem 
merely, but only against an executor or general administrator, clothed 
with full power to collect the assets, pay the debts, and divide the 
estate which he represents. 

Held, therefore, that for this, apart from other reasons, the ar 
pointment of an administrator ad litem should be refused in this 
action, which was brought against five persons for malicious prosecu- 
tion, one of whom had died after issue joined but before trial, and 
whose widow and children refused to administer to the estate. 


Appointment of new trustee—Married tcomen. 
Re Eliza Gough Estate, 3 O. L. R. 206. 


Under the Trustee Act, R. S. O. 1897,ch, 120, a married woman 
Was appoiztcd a trustee under the circumstances set out in the report. 


See Ke Kaye (1866), L. R. 1 Ch. 387. 
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AMENDMENTS TO R. S. 0. 1897, SUBSEQUENT TO 
PUBLICATION OF THIS BOOK (JULY, 1900,) 
AND INCLUSIVE OF STATUTES, 1902, 
NOT INSERTED IN TEXT OF 
THIS RE-ISSUE. 


ee 


RwuS.-O86#59/—SURRGGATE Courts Ack 


Section 11 of chapter 12 of Ontario Statutes, 1902, is as 
follows :— 


Rev. Stat. (1) Section 72 of the Surrogate Courts Act is amended by in- 
Se aes serting after the word “ administrator ’”’ in the first, third and fifth 
" lines of the said section the words “ or guardian.” 


Rev. Stat. (2) The said section 72 of the said Act is further amended by 
c. 59, 8. 72, adding the following sub-section thereto: 
amended, ; 


Passing ac- (2) Guardians appointed by the Surrogate Court may pass the 

counts by accounts of their dealings with the estate to which they are ap- 

guardians. painted guardians before the Surrogate Judge of the county from 
the Surrogate Court of which their letters of guardianship issued. 
This section shall be retrospective, and shall apply to all Surrogate 
Court guardians heretofore appointed, and who have passed their re- 
spective accounts before the Surrogate Court Judge, save and except 
guardians’ accounts in Jitigation ot the date af this Act. 


Rev. Stat. (3) Sub-section 2 of section 73 of the said Act is repealed and 
c. 59, 8.73, the following substituted therefor: 

ainended 

Woravot (2) The oath to be taken by executors, administrators and guard- 


oath of ians, and the bonds or other security to be given by administrators 

ee and guardians, and letters probate, letters of administration and letters 
of guardianship hereafter issued shall require the executor, administra- 
tor and guardian to render a just and full account of his executor- 
ship, administration or guardianship only when thereunto lawfully 
required. 


Section 72 will be found paragraph 45, page 18. 
Section 73 will be found paragraph 136. page 43. 


The above additions to the Surrogate Courts Act (R. S. 
0. ¢. 59) were made in consequence of the decision in Murdy 








— 
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v. Burr, 2 0. L. R. 310, in which it was held that the Judge of 
1 Surrogate Court had no authority to pass the accounts of 
a guardian of an infant. It was there pointed out that a 
zuardian was not a “trustce” within the meaning of section 
18 of chapter 17 of Ontario Statutes, 1901, above printed. 
Ihe omission is now cured. 


Section 8 of chapter 12 of Ontario Statutes, 1901, is, as 
‘ollows : 





8. The Surrogate Courts Act is amended by striking out so much Rev. Stat. 
f Schedule “A” of the said Act as follaws the heading, * On pro- ate 
~edings in the office of the Surrogate Clerk,’ and substituting amended. 
herefor the following as the fees to be taken for proceedings in the 


fice of the Surrogate Clerk, and the said fees shall be payable, not- Fees pay- 


vithstanding anything contained in section 76 af the said Act, or eNiccorate. 
n section 155 of The Ontario Insurance Act: Clerk’s 
a) On every search for grant of probate, administration, guard- pice: 
ianship. or other matter in Clerk’s office (other than 
searches on application of Registrars) ...........06. $0 50 
by) On every certificate of search or extract ........0. cece eee 1 OU 


(If exceeding three falios, 10c. for ench additional folio.) 
c) On every certificate respecting other application or caveat, 
when necessary search does not extend beyond three 
AT OSisc es CROCCO MP OUAO OOO GAs. Oo Ore tor EA CO.CC oY 
When the necessary search extends beyond three years, 
Ye. additional for every year beyond three years. 
q1) Op every certificate, when the whole estate does not exceed 
in value $400; or when estate consists of insurance 
money only, nat exceeding $400 ................. ee 30 
°y On every other certificate issued by the Surrogate Clerk... 30 
fy On every order made on application to a Judge in the High 
Court, and transmission of same, exclusive of postage... 80 


4) On entry. of every appeal ...........0.---cececeessrrerce 1 OU 
hy On every judgment on appeal and transmission, exclusive 

ALO EY Ce OC ee ee es cease 3 00 
PPMP LODEDVEOL CAC CAG sweetie ata tac caster ius ays Sina Mas 4 ais Rie pices is 2 50 


iy) On every judgment or order on appeal ...... Datireatete errr snters 2 50 
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R. 8. O. c. 129.—TRuSTEE Act. 


Section 18 of chapter 17 of Ontario Statutes, 1900, is as 
follows :— 


Rev. Stat. 18—(1) The Trustee Act is amended by adding the following 


peepee ey section after section 28:— 


When 28a. A trustee appointed’ by any deed, will or other instrument 
ae ule in writing, desiring to pass the accounts of his dealings with the 
accounts. estate ta which he is trustee, may file his accounts in the office of 
the Surrogate Court of the county in which he, or one of the trus- 
tees is resident, or in the Surrogate Court of the county in which 
the trust estate or part of the same is situate, and thereupon the 
proceedings and practice upon the passing of the said accounts 
shall be the same and have the like effect as the passing af execu- 
tors’ or administrators’ accounts in the Surrogate Court; provided, 
however, that in the case of trustees under any will the accounts 


which may be so filed and passed shall be filed and passed in the 


office of the Surrogate Court by which probate of the will was 
granted. 


regi ect (2) Section 40 af the said Act is hereby amended by inserting 
amended, the words “or Surrogate Court Judge”’ after the word “ Judge” 
in the seventh line thereof. 

Section 28 of the Trustee Act will be found on page 364. 
paragraph 1127, but the most appropriate place for the in- 
sertion of the new section would be on page 43, at the end of 
paragraph 136. 


It is not easy to understand why section 40, above men- 
tioned, was amended, because the amendment seems fulls 


covered by section 43. Both of these sections will be found | 


on page 373, paragraph 1159. 


SE 





Section 18 of chapter 12 of Ontario Statutes, 1902, is as 


follows :— 


Rav. Stat. 18. Section 39 of the Trustee Act is amended by inserting thereiz 
<..129,8. 39, after the word “trustee” wherever the same appears in the said 
amended. section the word “ guardian.” 


This addition to section 39 of the Trustee Act (R. S. O. 
c. 129) is made in consequence of the decision in Murdy v. 
Burr, 2 0. L. R. 310. See note to amendments to Surrogate 
Courts Act above. Section 39 will be found paragraph 1172. 
page 379, 


AMENDMENTS TO R. S. 0. XXXlll 


R.S. O. c. 1830.—TRusTEE INVESTMENT ACT. 
(See paragraph 1123, p. 361.) 


Section 1 of chapter 14 of the Acts of 1900 is as fol- 
OWS :— 


Sub-section 1 of section 5 of The Trustee Investment Act, as Rev. Stat 
mended by section 32 of 62 Victoria (2), chapter 11, is amended e. 130, 8. 5, 
y striking out the figures “25” in the tenth line of clause (a), and °-"* |, 
ubstituting therefor the figure “7,” and by striking out the figures Sones 
$500,000 ” in the seventh line of the said clause, and substituting 
herefor the figures “ 400,000.” 


R. 8. O. c. 136.—ReGistry Act. 


(See paragraph 475, page 172.) 


By section 1, chapter 16 of the Acts of 1899, section 29 
f the Registry Act (Rev. Stat., 1897, c. 136), was amended 
v adding thereto the following additional sub-section : 


(3) From and after the first day of July, 1899, the general Géhoral 
‘gistry book shall be used for recording wills, prabates, grants of registry 
iministration, and powers of attorney, in which there is a genera] bovk, what 
2vise or power affecting lands without local description, and after on ped 
ie snid date, except as aforesaid, no other instrument which 

ffects lands without local descriptian, shall be registered unless the 
istrument when offered for registration, in addition to the ordinary 

roofs for registration, has attached to it a statutory declaration 

y one of the parties to the instrument, ar by his attorney under 
‘gistered power of attorney, or by the heirs, executors or admin- 

trators of such party, to the effect that the instrument affects 

mds within the county, and giving a local or general descriptian 

f such lands, sufficient to enable the same ta be traced or ascer- 

1ined by a surveyor, and thereupon such iostrument shall be regis- 

red in the proper separate registry book and particulars thereof 

otered in the abstract index and in all other books in the same 

anner as if the instrument itself had contained the loca] description 

' the lands. 
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Section 2 of chapter 19 of the Acts of 1900, is as follows: 


2. Sub-section 3 of section 29 af the Registry Act is amended 
by adding thereto the following additional clauses :— 

(a) For the removal of doubts, it is hereby declared that the 
word “instrument” jn this sub-section includes) a caution or 
renewal of caution under “The Devolution of Estates <Act.’” aod 
where any such cantion or renewal does not contain a local descrip- 
tion of the lands it shall not be registered unless it has attached 
to it a xtatutory declaration as aforesaid. 

(b) Where an instrument affecting Jands without local deserip- 
tian is, under this sub-section, registered in the separate registry 
books, it may he further registered and entered therein so as to 
affect other lands by local description by the registration of a 
statutory declaration in the form of Schedule R. hereto or to the 
like effect, to be made hy any of the persons in this sub-section 
mentioned. 

(c) Where an instrument has been or is registered in the genera! 
register, particulars thercof may be registered in the separate 
registry books by the registration of a like statutory declaration 
In the form of Schedule R. or to the like effect. 

(2) Such last mentioned statutory declaration (Farm R.) shall 
be registered in the proper registry books, and particulars thereof 
entered in the abstract index, and in all ather books in the same 
manuer as upon the registration of au instrument which affects 
lands by lecal description; the fee for registration thereof sball be 
the xsanie as the fee far the registration of a certificate of discharge 
of mortgage. 

(e) Any statutory declaration in this sub-section mentioned mar. 
where one ef the parties to an instrument is a corporation, be made 
by one of the ofticers thereof. or where one of the parties entitled 
to make a declaration hereunder is absent from the Province, the 
declaration may be made by his solicitor, 


SCHEDULE R. 


STATUTORY DECLARATION, 
, of the of 
. do xolemnly declare that 


I, , in the county 


of 

1. I am a party (ur, as the case may be,) to an instrument 
affecting lands without local description, registered in the registry 
office for the county of on the day of AGW SID at 
at minutes past o'clock noon, in Liber , as number . 

2. The said instrument affects the lands within the said county 
hereinafter described, that is to say (here give a local descriptian 
of the lands sufficient for the purpose of registering an instrument 
in the separate regixtry hooks under the Act). 

And I make this solemn declaration, ete. 





AMENDMENTS TO R. S. O. XXXV 


R. S. O. c. 206.—Trust CORPORATIONS. 
(Sce paragraphs 16 to 20, page 5.) 


Section 23 of chapter 12 of Ontario Statutes, 1902, is as 
follows : 


23. Sub-section 2 of section 11 of The Ontario Trust Companiey Rey, Stat. 
-Act is amended by inserting the words ‘Sor in securities which are ¢. 206,5.11, 
a firat charge on lands held in fee simple in the Pravince of Mani- pierce 
toba ” after the word “ Provinces” in the ninth line of said sub- : 
section. 


The original section 11 is as follows : 


(2) Every trust company may invest apy trust moneys in its Mode of 
hands in any securities in which private trustees may by Inw invest invest- 
trust moneys, and may also invest such moneys in the public stock eat 
funds or Government securities of any of the Provinces of the Do- 
minioo, or in any securities guaranteed by the United Kingdom of 
Great Britain and Ireland, or by the Dominion, or by any of the 
said Provinces, or in the bonds or debentures of any municipal cor- 


poration in any of the said Provinces. 


Pravided that such company shall not in any case invest the 
moneys of any trust in securities prohibited by the trust, and shall 
not invest moneys intrusted to it by any Court in a class of securi- 
ties disapproved of by the Court. 60 V. ¢. 37, 5s. 11. 


R. S. 0. c. 224.—AssessMENT Act. 
(See paragraph 480, page 175.) 


Section 3 of chapter 34 of the Ontario Statutes, 1900, is 
as follows : 


3. Sub-section 1 of section 46 of the said Act is hereby amended Rev. Stat. 


ly inserting in the third line after the word “ administrator” the eas 


words ‘“‘and which, if in the possession of the beneficiary or beuefi- mended. 
ciaries would be liable to taxation,” and inserting after the word Personal 


: ropert 
“person” in the third line the words “trustee, guardian, executor oe SR 


ar administrator.” trustees. 


* 


4. Sub-section 2 of section 46 of the said Act is hereby amended Assess- 


by inserting in the eighth line after the word “ character” the Nee 


words “ subject to the provisions of sub-section 1 of this section.” ete. 
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ONTARIO STATUTES, 1902, c. 18. 


An Act respecting Wills of Personal Estate. 


[Assented to 17th March, 1902. 
Shorttitle. 1. This Act may be cited as The Wills Act of 1902. 


BRAT : 2. Where the word “ will ” occurs in this Act the said word shall 
caclade. be interpreted as in section 9 of The Wills Act of Ontario. 


Wills exe- 8. Every will made out of Ontario by a British subject (what- 
ache ever may be the domicile of such person at the time of making the 
when to be 88Me or at the time of his death) shall, as regards personal estate, 
valid. be held to be well executed for the purpose of being admitted in 

Ontario ta probate, if the same be made according to the forms re- 
es ee quired either by the law of the place where the same was made, or 
eld: by the law of the place where such person was domiciled when the 

same was made, or by the law then in force in that part of His 


Majesty’s Dominions where he had his domicile of origin. 


Change of 4. No will shall be held to be revoked ar to have become in- 
aoueue valid, nor shall the construction thereof be altered by reason of any 
revoke subsequent change of domicile of the person making the same. 

will. 

Wills not 5. Nothing in this Act contained shall invalidate any will as re- 
pened: gards persona! estate which would have been valid if this Act had 
Act. Y nat been passed, except as such will may be revoked or altered by 


any subsequent will made valid by this Act. 


Applica- 6. This Act shall extend only to wills made by persons who die 
saat after the passing of this Act. 
persons 

dying 


hereafter. 


STATUTE OF DISTRIBUTION. XXXVib 


STATUTES FROM VOLUME III, REVISED 
STATUTES OF ONTARIO, 1897. 


CHAPTER 335. 


{S MAJESTY, by and with the advice and consent of the Legis- 
lative Assembly of the Province of Ontario, enacts as follows :— 


1. This Act may be cited as “ The Statute of Distribution.’ New. Shorttitle. 


2. Subject to the provisions of The Devolution of Hatates Act, Subject to 
the surplusage of the personal estate of any person dying intes- Rev. Stat. 
tate shall be distributed in manner and form following, that i* how, and 
to ray, one-third part of the said surplusage to the wife of the © whom, 
intestate, and all the residue by equal portions to and amongst the ee yue fo 
chiJdren of such persons dying intestate, and such persons as legally buted. 
represent such children in case any of the said children be then dead, 
other than such child as shall have any estate by the settlement of 
ths intestate, or shall be advanced by the intestate in his lifetime by 
portion equal to the share which shall by such distribution be allotted 
to the other children, to whom such distribution is to be made. And ?’roviso re- 
in case any child shal) have any. estate by settlement from the said x len 
intestate, or shall be advanced by the said intestate in his lifetime ment by 
by portion not equal to the share which will be due to the other bite 
children by such distribution as aforesaid, then, so much of the sur- 
piusage of the estate of such intestate shall be distributed to such child 
as shall have any land by settlement from the intestate, or was ad- 
vanced in the lifetime of the intestate, as shall make the estate of all 
the said children to be equal as near as can be estimated. And in If nochil- 
case there be no children, nor any legal representatives of them, then, ae wai 
onv moiety of the said estate shall be allotted to the wife of the in- wife, and 
testate, and the residue of the said estate shall be distributed equally 2g 
to every of the next of kindred of the intestate who are in equal de- kin. 
gree, and those who legally represent them. 22 & 23 Car. 2, c.:10, 


s. 3 (or ss. 5, and 6, in Ruffhead’s Ed.). 


3. Provided that there be no representations admitted among col- Renresen- 
laterals after brothers’ and sisters’ children, and in case there be no tation 
wife, then, all the said estate shall be distributed equally to and afpRaon 
amongst the children, and in case there be no child. then, to the next 
of kindred in equal degree of, or unto, the intestate, and their legal [f no child- 
representatives as aforesaid and in no ather manner whatsoever. ren then to 


next of kin. 
22 & 23 Car. 2, c. 10, s. 4 (or s. 7 in Ruffhead’s Ed.) 


XXXVI 


Subject to 
Rev. Stat. 
x. 129,— 
No dastri- 
bution till 
after one 
year. 


If debts 
afterwards 
appear, 
then all vo 
refund pro- 
portion- 
ably. 


Brother 
and aister 
of intes- 
tate to 
share 
equally 
with the 
nother. 


Short title. 
Interpre- 
tation of 
words, 


Account- 
ant. 


Lands. 


Securities 
Stock. 


“Transfer 
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4. To the end that a due regard be had to creditors, subject to the 
provisions of section 38 of The T'rustec Act, no such distribution of the 
gocds of any person dying intestate shall be made till after one year 
be fully expired after the intestate’s death, and every one to whom any 
distribution and share shall be allotted shall give bond with sufficient 
sureties, that if any debt truly owing by the intestate shall be after- 
wards sued for and recovered, or otherwise duly made to appear, that 
then, and in every such case, he shall refund and pay back to the 
administrator his rateable part of that debt, and of the costs of suit 
and charges of the administrator by reason of such debt, out of the part 
abd share so as aforesaid allotted to him, thereby to enable the said 
adunipistrator to pay and satisfy the said debt, so discovered after the 
distribution made as aforesaid. 22 & 23 Car. 2, c. 10, 5. 5 (ors. S in 
Ruffhead’s Ed). 


5. If after the death of a father any of his children shall die 
intestate without wife or children in the lifetime of the mother, every 
bother, and sister, and the representatives of them, shall have an 
cqual share with her, anything in section 2 of this Act to the contrary 
notwithstanding. 1 Jac. 2, ¢. 17, s. 7. 





CHAPTER 336. 


IS MAJESTY, by and with the advice and consent of the Legis- 
lative Assembly of the Province of Ontario, enacts as follows :— 


1. This Act may be cited as “ The Trustce Relicf Act.” Nere. 


2. The words “ The Accountant” in this Act shall mean as re- 
gards cases in the High Court of Justice “the Accountant of the 
Supreme Court of Judicature far Ontario,” and, as regards cases ip 
any County Court, the Clerk or Registrar referred to in Consolidated 
Rule 1221 (2). 

The word “lands” shall extend to, and include, messuages, tene- 
ments, and hereditaments, corpareal and incorporeal, of every tenure 
ov description, whatever may be the estate or interest therein. 


The word “* Securities’ includes stocks, funds, and shares. 


The word “Stock” includes fully paid up shares, and any fund, 
annuity, or security transferable in books kept by any incorporated 
bank, company or society, or by instrument of transfer, either alone 
or accompanied by other formalities, and any share or interest therein. 

The word “transfer” in relation to stock, includes the perform- 
ance and execution of every deed, power of attorney, act or thing. on 
tha part of the transferor, to effect and complete the title in the trans- 
feree, 
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The word “seized” shall be applicable to any vested interest for Seized. 
life, or of a greater description, and shall extend to estates at law, 
4nd in equity, in possession, or in futurity, in any lands. 


The word “ possessed ”’ shall be applicable to any vested estate less )ussessed. 
than a life estate at law, or in equity, in possession or in expectancy, 
in any lands, 


The words “contingent right,” as applied to lands, shall mean a Cop- 
contingent, and executory, interest, a possibility coupled with an in- tingent 
terest, whether the object of the gift or limitation of such ipterest or gs: 
pessibility be, or be not, ascertained; also a right of entry, whether 
immediate or future, and whether vested, or contingent. 


On 


The words “convey” and “conveyance” applied to any person, Cony 


ey. 
shall mean the execution by such person of every necessary or suitable ; 
assurance for conveying or disposing to another, Jands whereof such Convey- 
person is seized, or entitled to a contingent right, either for the whole 2": 
extate of the person conveying or disposing or for any less estate, 
tegether with the performance of all formalities required by law to 

tbe validity of such conveyance. 


The words 
aud performance by a person of every necessary or suitable deed or act 


. Rast ” oe 45 ” - ] n 
assign’? and “assignment” shall mean the execution Assign. 


for assigning, surrendering, or otherwise transferring lands of which Assign- 
such person is possessed, either for the whole estate of the person so Went. 
pessessed, or for any less estate. 

The word “trust” shall not mean the duties incident to an estate qiige 
conveyed by way of morigage: but, with this exception, the words 
* trust’? and “ trustee’ shall extend to, and include, implied and con- Trustee, 
structive trusts, and shall extend to, and include, cases where the 
trustee has some beneficial estate or interest in the subject of the trust, 
and shall extend to, and include, the duties incident to the office of 
personal representative of a deceased person. 


The word “lunatic” shall mean any person who shall have been Tae 


declared a lunatic. 
The expression “ person of unsound mind” shall mean any person, Permonat 
pot an infant, who, not having been declared a lunatic, shall be in- ynscund 


capable from infirmity of miud, to manage his own affairs. HDG: 


The word “ devixee ” includes the heir of a devisee, and the devisee cee 
of an heir, and any person who may claim right by devolution of title hp: hee 
of a similar description, ed bie 

The word “ mortgage” shall be applicable to every estate, interest. part, 
or property, in lands or personal estate, which would, in a court of BEALS 
»quity, be deemed merely a security for money. Imp. Acts 13 & 14 Ba 7 ct, 


“ Vict. c. 53, 
Vict. c. OW, 8s. 2. 5, BO. 


Kk B A—d 
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Juriadic- 3. The powers and jurisdiction by this Act conferred on the High 
tion of Court of Justice may, in cases within the jurisdiction of a County. 
ence Court, be exercised by any County Court, and all provisions therein 
under Act. contained in reference to the said High Court shall extend, and apply 


to such County Courts when exercising such jurisdiction. New. 


PAYMENT INTO COURT BY TBUSTEES. 


Payment 4.—(1) Trustees, or the majority of trustees having in their 

rhe dance court hands, or under their control, money or securities belonging to a trust. 
T 

of  ateataae may apply to the High Court of Justice, ex parte in chambers, for an 


funds or order of the said Court authorizing them to pay into, or deposit in, 

securities. the said Court such money, or securities; and the same shall, subject 
to the rules of Court, be dealt with according to the orders of the 
said High Court. 


Certificate (2) The certificate of the proper officer shall be a sufficient dis- 
of officer @ charge to trustees for the money, or securities, so paid into, or deposit- 
disch sarge. 

ed in, Court. 


Onicemay (3) Where any moneys, or securities, are vested in any persons as 
be made trustees, and the majority are desirous of paying the same into or 
houses depositing the same in Court, but the concurrence of the other or 
trustees do others cannot be obtained, the High Court may order the payment into. 
notconcur. or deposit in, Court, to be made by the majority, without the con- 
currence of the other or others; and where any such money or securi- 
Imp. Acts .. ; ; 3 
56-57 V., ties are depoajted with any banker, or broker, ar other depositary, the 
c. 53, s. $2. Court may order payment, or delivery, of the moneys, or securities, 
to the majority of the trustees for the purpose of payment into, or de- 
posit in, Court, and every transfer, payment, and delivery, made in pur- 
suance of such order, shall be valid and take effect as if the same had 
been made on the authority, or by the act, of all the persons entitled 
t> the moneys, and securities, so transferred, paid, or delivered. 


Imp. 
Acts, 10 & 11 Vict. c. 96, ss, 1, 2; 12 & 13 Vict. ¢, 74, 8. 


VESTING ORDERS, AND ORDERS RELEASING CONTINGENT RIGHTS, AS TO 
LAND. 

Vesting 5. In any of the following cases, namely :— 

orders a3 ‘(i) Where tha. High Court appoints or has appointed a new 


land. where 
Court may trustee; or 


make. (ii) Where a trustee entitled to, or possessed of, any land, or 
entitled to a contingent right therein, either solely, or 

Sage jointly with any other person,— 

Vict., ¢. (a) is an infant; or 

baie ous 


(bd) is out of Ontario; or 
(c) cannot be found; or 

(iii) Where it is uncertain who was the survivor of two or more 
trustees jointly entitled to, or possessed of, any land; or 
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(iv) Where, as to the last trustee known to have been entitled to, 
or possessed of, any land, it is uncertain whether he is 
living or dead; or 

(v) Where there is no heir or personal representative of a trus- 

\ tee who was entitled to, or possessed of, land and has died 
intestate as to that land, or where it is uncertain who is 
the heir, or personal representative, or devisee, of a trustee 
who was entitled.to, or possessed of, land, and is dead; or 


(vi) Where a trustee jointly or solely, entitled to, or possessed 
of any land, or entitled to a contingent right therein, has 
been required by, or on behalf of, a person entitled to 
require a conveyance of the land, or a release of the right. 
to convey the land, or to release the right, and has wilfully 
refused or neglected to convey the land, or release the 
right, for fourteen days after the date of the requirement; 


12 High Court may make an order (in this Act called a vesting order) 
‘sting the land in any such person in any such manner, and for any 
ich estate, as the Court may direct, or releasing, or disposing of, the 
‘ntingent right, to such person as the Court may direct. 


Provided that— 


(a) Where the order is consequential on the appointment of a 
‘~w trustee, the land shall be vested, for such estate as the Court may 
rect, in the persons who, on the appointment, are tbe trustees; and 


(6) Where the order relates to a trustee entitled jointly with an- 
her person, and such trustee is out of Ontario, or cannot be found. 
« land or right shall be vested in such other person, either alone, or 
ith some other person. Imp. Act, 13 & 14 Vict. c. 60, ss. 7-18. 


@. Where any lunatic, or person of unsound mind, shall be seized. eiiete = 
: and veat 
: possessed, of any lands upon any trust, or by way of mortgage, #1) 10h 


e High Court of Justice may make an order that such lands be trustee or 
‘-nted in such person in such manner, and for such estate, as the said ete 
curt shall direct; and the order shall have the same effect as if the ..rder may 


ustee, or mortgagee, had been sane, and had duly executed a convey- be made. 


; Imp. Act, 
ice, or assignment, of the lands, in the same manner, for the same 53 Vict. ¢. 
: 13 & 14 Vict. c. 60, s. 3. #8, 135 (1). 

tate. Imp. Act, 13 Wie 
7. Where any lunatic, or person of uuround mind, shall be en- ea 


‘led to any contingent right in any lands upon any trust, or by way contingent 
: : , zs : a eran noel tagyeyoue rato 

mortgage, the said High Court ie make an order wholly releasing ens ae 

ch lands from such contingent right, or disposing of the same, to »wortgagee, 

Ae) fK Sy he -o Court ma 

ch person as the said Court shall direct; and the order shall have \ourt may 

© same effect as if the trustee, cr mortgagee, had been sane, and had lease mp. 
e . ee it F * ‘ ok 

ly executed a deed so releasing, or disposing of, the contingent right. ry ar 


ip. Act, 13 & 14 Vict. c. G0, &. 4. 8. 135 (2.) 
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Orders as 8. Where the land is subject to a contingent right in an unborn | 
ese s person, or class of unborn persons, who, on coming into existence | 
gent my : ° 
of unborn Would, in respect thereof, become entitled to, or possessed of, the land 


persons. on any trust, the High Court may make an order releasing the land 


from the contingent right, or may make an order vesting in any person 
ake va the estate to, or of which, the unborn person, or class of unborn per. | 


c. 53, 8. 27, sons, would, on coming into existence, be entitled, or possessed, in the | 
land. Imp. Act, 13 & 14 Vict. c. GU, s. 16. 


Vestingor- 9. Where any person entitled to, or possessed of, land, or entitled 
derin place | tiioeit CCERE Hinde he tne Cheer T Ve 
of convey. t 2 contingent right in land, by way of security for money, is an in- 


ance by funt, the High Court may make an order vesting, or releasing, or dis 

ee posing of, the land or right, in like manner as in the case of an infant 

Imp. Act. trustee. Imp. Act, 13 & 14 Vict. c. 60, ss. 7, 8. 

56-57 Vict, 

pay 8. 28, 10. Where a mortgagee of land has died without having entero 
t ; - é : 

eae into the possession, or into the receipt of the rents and profits therecf, | 


place of and the money due in respect of the mortgage has been paid to a 
eta person entitled to receive the same, or that Inst mentioned person con: | 
hein, or de- sents to any order for the reconveyance of the land, then the Liga 
one Court may make an order vesting the land in such person or Dersaus.) 
or personal jn such manner, and for such estate, as the Court may direct in any of, 
Ca the following cases, namely :— 
mortgagee. 


() Where an heir, or personal representative, or devisee, of thr: 


Ioltragee is out of Ontario, or cunnot be found; or 
Imp. Act, 


f5-57 Vict. (ii) Where an heir. or personal representative, or devisee, of th- 
©. 58, 8. 20. mortgagee, on demand made by, or on behalf of, a person entitled 
require a conveyance of the land, has stated in writing that he will 
not convey the same, or does not couvey the same for the space of 


fourteen days next after a proper deed for conveying the land his 
been tendered to bim by, or on behalf of the person so entitled: or 


(iii) Where it is uncertain which of several devisees of the mar.: 
gagee was the survivor: or 


(iv) Where it is uncertain as to the survivor of several devisees 
of the mortgagee, or as to the heir or personal representative, of th 
mortgagee, whether he is living, or dead; or 


(v) Where there is no heir, or personal representative, of a mort 
gagee who has died intestate as to the land, or where the mortga= 
hax died and it is uncertain who is bis heir, or personal representativ 
or devisee. Imp. Act, 13 & 14 Vict. c. GO, s. 19. 





Venting 11. Where any Court gives a judgment, or makes an order dine 
orcercon- ing the sale, or mortgage, of any land, every person who is entitled t 


sth ae dale or possessed of, the land, or entitled to a contingent right therein 4 


ment for heir, or under the will of a deceased person, for payment of wx 
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debts the judgment was given, or order made, and is a party to the sale, or 
acticn or proceeding in which the judgment, or order, is given, or @20rtgage 
made, or is otherwise bound by the judgment, or order, shall be deemed plslend. 

to be so entitled, or possessed, as the case may be, as a trustee within Imp. Act 
the meaning of this Act; and the Lligh Court may, if it thinks ex- 86.57 Vict. 
pedient, make an order vesting the land, or any part thereof, for such © ™ & 90. 
estate as that Court thinks fit, in the purchaser, or mortgagee, or in 

any other person. Imp. Acts, 13 & 14 Vict. c. 60, s, 20; and 15 & 

16 Vict. c. 53, s. 1. 


12. Where a judgment is given for the specific performance of & Vesting 
contract concerning any land, or for the partition, or sale in lieu of order con- 
eh : sequential 
partition, or exchange of any land, or, generally, where any judgment ,, judg- 
is given for the conveyance of any land, either in cases arising out of ment for 
the doctrine of election, or otherwise, the High Court may declare chat seen 
any of the parties to the action are trustees of the land, or any part ance, etc. 
thereof, witbin the meaning of this Act, or may declare that the in- 
terests of unborn persons who might claim under any party to the 
auction, or under the will, or voluntary settlement, of any person de- Imp. Act, 
: . A . ean A ; , _ 56-57 Vict. 
ceased, who was, during his lifetime a party to the contract or trans ©. 5, 8. 31 
actions concerning which the judgment is given, are the interests of a 
persons who, on coming into existence, would be trustees within the 
meaning of this Act, and thereupon the High Court may make a vest- 
ing order relating to the rights of those persons, born, and unborn, as 


if they had been trustees. Imp. Act, 13 & 14 Vict. c. 60, 8. 30. 


EFFECT OF VESTING ORDERS OF LANDS. 


13. A vesting order under any of the foregoing provisions shall, Effect of 
in the case of a vesting order consequential on the appointment of a vesting 
new trustee, have the same effect as if the p2rsons who before tbe order, 
ajpointment were the trustees (if any) had duly executed all proper 
conveyances of the land for such estate as the High Court directs, or 
if there is no such person, or no such person of full capacity, then Clas whe 
if such person-had existed, and been of full capacity, and had duly. 53, a, 32. 
executed all proper conveyances of the land for such estate as the 
Ccurt directs, and shall in every other case have the same effect as if 
the trustee, or other person, or description or class of persons, to 
whore rights or supposed rights the said provisions respectively relate 
had been an ascertained and existing person of full capacity, and had 
executed a conveyance or release to the effect intended by the order. 


Imp. Act, 15 & 16 Vict. c. 55, s. G. 


APPOINTMENT OF PERSONS TO CONVEY. 


14. In all cases where a vesting order can be made under any of Power to 


the foregoing provisions, the High Court may, if it is more convenient, cna 


appoint a person to convey the land, or release the contingent right. convey. 
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yop Act, and a conveyance, or release, by that person in conformity with the 
sn Meee order, shall have the same effect as an order under the appropriate pro- 
ou" vision. Imp. Act, 13 & 14 Vict. c. 60, s. 20. 


VESTING ORDERS, AND ORDERS RELEASING CONTINGENT RIGHTS, AS TO 
STOCKS, AND CHOSES IN ACTION, 


Vesting 15.—(1) In any of the following cases, namely :— 

peso i) Where the High Court appoints, or has appointed a now 
and choses trystee: 

in action 


when court (ii) Where a trustee entitled alone, or jointly with another person, 
may make. to stock, or to a chose in action— 


Imp. Act. (a) is an infant, or; 
edt pack (0) is out of Ontario; or 


(c) cannot be found; or 


(d) neglects or refuses to transfer stock, or receive the dividends 
or income thereof, or to sue for, or recover, a chose in ac- 
tion, according to the direction of the person absolutely en- 
titled thereto, for fourteen days next after a request in 
writing has been made to him by the person so entitled; or 


(e) neglects or refuses to transfer stock, or receive the dividends 
or income thereof, or to sue for, or recover a chose in ac 
tion, for fourteen days next after an order of the High 
Court for that purpose has been served on him; or 


(iii) Where it is uncertain whether a trustee entitled alone, or 
jointly with another person, to stock, or to a chose in action, is alive 
or dead, - 


the High Court may make an order vesting the right to transfer, or 
call for a transfer of, stock, or to receive the dividends or income 
thereof, or to sue for, or recover, a chose in action, in any such person 
as the Court may appoint; : 

Provided that— 


(a) Where the order is consequential on the appointment by the 
Court of a new trustee, the right shall be vested in the per- 
sons who, on the appointment, are the trustees; and 


(b) When the person whose right is dealt with by the arder was 
entitled jointly with another person, the right shall be 
vested in that last mentioned person eifher alone, or jointly 
with any other person whom the Court may appoint. 


; (2) In all cases where a vesting order can be made under this 
OM Pr section, the Court may, if it is more convenient, appoint some proper 


pereon to person to make, or join in making the transfer, 
transfer. 
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(3) The person in whom the right to transfer, or call for the trans- Tranefer, 

fer, of any stock is vested by an order of the Caurt under this Act, DOW to be 

may transfer the stock to himeelf, or any other person, according to 

the order, and all incorporated banks, and all campanies, shall obey 

«very order under this section according to its tenor, 


(4) After notice in writing of an order under this section, it shall Aftternc: 
not be lawful for any incorporated bank, or any company, to transfer tice of or- 
any stock to which the order relates, or to pay any dividends thereon, pede to 
except in accordance with the order. be made 


contrary 
(5) The High Court may make declarations and give directions thereto. 


concerning the manner in which the right to any stock, or chose ip peut pee 
action, vested under the provisions of this Act, is to be exercised. laraticn. 

(6) The provisions of this Act as to vesting orders shall apply to Ships 
shares in ships registered under the Acts relating to merchant shares in. 
shipping, as if they were stock. Imp. Act, 13 & 14 Vict. c. 60, ss. 20 


pee "Imp. Act, 
22-25. 56-57 Vict. 
; c. 53, a. 35, 


16. Where any lunatic, or person of unsound mind, shall be solely 
entitled to any stock, or to any chose in action, upon any trust ar by nate 
way of mortgage, it shall be lawful for the said High Court to make solely en- 

: P ; titled as 
an order vesting in any person the right to transfer such stock, or to trustee, or 
receive the dividends or income thereof, or to sue for, and recover mortgagee, 
such chose in action, or any interest in respect thereof; and when any Le se 
person shall be entitled jointly with any lunatic, or person of unsound action, 
tind, to any stock, or chose in action, upon any trust, or by way of Cae berg 
mortgage, it shall be lawful for the said Court to make an order vest- jing order. 
ing the right to transfer such stack, or to receive the dividends or in- 
come the.eof, or tu sue far, and recover, such chose in action, or any a ae 
jnterest in respect thereof, either in such person so jointly entitled aap - oe % 
atoresaid, or in such last mentioned person together with any other (1), (2). 
person the said Court may appoint. Imp. Act, 138 & 14 Vict., c. 60. 


8. 3d. 


17. Where any stock shall be standing in the name of any de- where 
ceased person whose personal representative is a lunatic, or person ob te or 
° * . chose 1n ac: 
unsound mind, or where any chose in action shall be vested in any tion stand: 
Junatic, or person of unsound mind, as the personal representative oEing ineme 
: x + persona 
a deceased person, it shall be lawful for the said Court to make an oirenai 


wrder vesting the right to transfer such stock, or receive the dividends tative who 


‘ : is | ti 

or income thereof, or to sue for, and recover such chose in action, Rae ina 7 
or any interest in respect thereof, in any person the Court may make Maks 
i é i Ing order. 
appoint. Imp. Act, 13 & 14 Vict, c. 60, s. 6. aren 
53 Vict.o.5 


. 8. 136, (3), 
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EFFEcT OF VESTING ORDERS OF STOCKS AND CHOSES IN ACTION. 


Effect of 18. Where any order shall have been made under the provisions 
earee of this Act by the said High Court vesting the legal right to sue for, 


or recover, any chose in action, or any interest in respect thereof, in 
any person, such legal right shall vest accordingly, and thereupan it 
shall be lawful for the person so appointed to carry on, commence and 
Tmpeoe prosecute, in his own name any action, ar proceeding, for the recovery 
56-57 Vict, of such chose in action, in the same manner in all respects as the 
c. 53, &. 32. person in whose place an appointment shal] have been made could have 

sued for, or recovered, such chose in action. Imp. Act, 13 & 14 Vict. c 


GON ss 20: 
INDEMNITY. 


Indemnity 19. This Act, and every order purporting to be made under this 
ile se Act, shall be a complete indemnity to all incorporated banks, and to 
c 53. 8.49 8ll companies, and persons, for any acts done pursuant thereto; and it 
shall not be necessary for any bank, company, or person to inquire 
concerning the propriety of the-order, or whether the Court by which 

it was made had jurisdiction to make the same. Imp. Act, 15 & 16 


\Wiiee, Gs a, 5 0 


DISCHARGE OF LAND CHARGED WITH PAYMENT OF MONEY, ON 
PAYMENT INTO COURT, 


Moneys 20. Where any infant, or persan of unsound mind, shall be entitled 
chavs a to any money payable in discharge of any lands, stock, or chose in 
an STUCK, = . . . 
2 action, conveyed, assigned, or transferred, under this Act, it shall be 

etc., to ’ 
a lawful for the person by whom such money is payable to pay the same 
infant or, =, : : : 3 c 
lunatic en- into the High Court of Justice in trust in any cause then depending 
Ha re concerning such money, or, if there shall be no cause, to the credit of 

BAC oO isuch infant, or person of unsound mind, subject to the order or dis- 
to Court, 


position of the said Court. Imp. Act, 13 & 14 Vict. c. 60, s. 48. 


APPOINTMENT OF NEW TRUSTEES, AND VESTING ORDERS. 


Power of 21.—(1) The High Court may, whenever it is expedient to 
the Court appoint a new trustee, or new trustees, and it is found inexpedient. 
to appoint ..... : ° - - 
aS difficult, or impracticable so to do without the assistance of the Court. 
trustees. make an order for the appointment of a new trustee, or new trustees. 
either in substitution for, or in addition to any existing trustee or 
Hil Shik trustees, or although there is no existing trustee. In particular, and 
c. 53, 8. 25, without prejudice to the generality of the foregoing provision, the 
Court may make an order for the appointment of a new trustee in 
substitution for a trustee who is convicted af felony, or is a bank- 


rupt. 
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(2) An order under this section, and any consequential vesting 
rder or conveyance, shal] not operate further or otherwise as a dis- 
barge to any former or continuing trustee than an appointment of 
ew trustees under any power for that purpose contained in any in- 
trument would have operated. 


(3) Nothing in this section shall give power to appoint an execu- 
or, or administrator. Imp. Act, 13 & 14 Vict. c. 60, ss. 32, 36, and 15 
16 Vict. c. 55, 8. Y. 
Wuo May AppPLy. 


22. An order under any of the hereinbefore contained provisions yw}, may 
0 the appointment of a new trustee, or concerning any lands, stock. apply for 
- chose in action. subject to a trust, may be ‘made upon the applica- SPpune 
oc of any person beneficially interested in such lands, stock, or chosonew 
1 action, whether under disability or not, or upon the ‘application of nial or 
1y person duly appointed as a trustee thereof; and ‘an order under order, ete, 
ay of the provisions hereinbefore contained concerning any lande. 
eck, or chose in action, subject to a mortgage, may be made on the 
pplication of any person beneficially interested in the equity of 
‘demption, whether under disability or not, or of any person interested 
| the moneys secured by such mortgage. Imp. Act, 13 & 14 Vict. ¢. 

Weesvecs ie 

23. Any person entitled in manner aforesaid to apply for an order Ayplica- 
ay present a petition in the first instance to the said Court for such or me, 
2 order as he may deem himself entitled to, and may give evidenco petition. 
: affidavit, or otherwise, in support of such petition, and may serve 
ich person with notice of such petition as he may deem entitled 
tereto. Imp. Act, 13 & 14 Vict. c. 60, s. 40. 


24. Upon the hearing of any such application the said Court may Hearing of 
let a reference to inquire into any facts which require investigation petition, 
* may direct the application to stand over to enable fuller evidence 
» be adduced, or further notice to be served. Imp. Act, 13 & 14 Vict. 
GO, s. 41. 


25. Where in any proceeding the facts necessary for an order Order may 
uder this Act shall appear to the Court to be sufficiently proved, the De nade in- 


a Vp, why pro- 
id Court may make such order. See Imp. Act, 138 & 14 Vict. c. 60. ceeding 
43 where 
5 necessary 


26. Where a vesting order is made as to any land under this Act. facts are 
unded on an allegation of the personal incapacity of a trustee, or proved. 
ortgagee, or on an allegation that a trustee, ar the heir, or personal Se a 
‘presentative, or devisee, of a mortgagee is out of Ontario, or cannot certain al- 
> found, or that it is uncertain which of the several trustees, or which ieriions 
' several devisees of a mortgagee, was the survivor, or whether Hhetcah * 
ic last trustee, or the heir, or personal representative, or last sur- evidence. 


ving devisee, of a mortgagee, is living or dead, or on an allegation 
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that any trustee, or mortgagee, has died intestate without an heir, or 
Imp. Act hax died, and it is not known who is his heir, or personal representa- 
56-57 Vict. tive, or devisee, the fact that the order has been so made shall be con- 
ore tu clusive evidence of the matter so alleged in any court upon any ques 
tion as to the validity of the order; but this section shall not prevent 
the Higb Court from directing a reconveyance, or the payment of 
costs occasioned by any such order if improperly obtained. Imp. Act 
13 & 14 Vict. c. 60, 8. 44. 


Court may 27. The High Court may exercise the powers herein conferred for 
hires ari the purpose of vesting any lands, stock, or chose in action, in the trus- 
avurof tee, or trustees, of any charity, or society, over which charity, or society, 

charities, the said Court would have jurisdiction, upon action duly instituted, 
ot whether such trustee, or trustees, shall have been duly appointed by any 
power contained in any deed, or instrument, or by the order, or judg- 

ment of the said High Court, or by order made upon a petition to the 

pare ol said Court, under any statute authorizing the said Court to make an 
c. 53, s. 39, order to that effect in a summary way. Imp, Act, 13 & 14 Vict. c, @, 


8, 45. 


JUDGMENT IN ABSENCE OF TRUSTEE. 


Power to 28. Where, in any action, the High Court is satisfied that diligent 
Bie pede: search, and inquiry, has been made after any person, who, in the 
absence of Character of a trustee, is made a defendant in any action, to serve him 
& trustee. with the process of the Court, and that he cannot be found, the Court 
may hear and determine the action, and give judgment therein against 
that person in his character of a trustee, as if he had been duly served. 
Pes ae o1 had entered an appearance in the action, and had also appeared bs 
c. 53, s, 43. has counsel and solicitor at the hearing, but without prejudice to any 
interest he may have in the matters in question in the action in any 


other character. Imp. Act, 13 & 14 Vict. c. 60, 8. 49. 


Costs. 
me a 29. The High Court may order the costs and expenses of, and 
tionasto relating to, the petitions, orders, directions, conveyances, assignments, 
costs. and transfers, to be made in pursuance of this Act, or any of them, 
1 ki to be paid and raised out of, or from the lands, or personal estate, or 
mp. Ac 


56-57 Vict, the rents or produce thereof, in respect of which the same respectively 
¢. 53, 8. 38. shall be made, or in such manner as the said Court shal] think proper. 
Imp. Act, 13 & 14 Vict, c. GO, s, 51, 


PROCEDURE ON TRUSTEES PaYING MoNEY INTO CouRT.. 


Applica- 30.—(1) Subject to Rules of Court the following procedure shall 


tions to be observed :— 


pay money eC : 
into Court On ap application to pay money into Court or to deposit securities 


in Court under this Act, the applicant shall file an affidavit entitled 


TRUSTEE RELIEF ACT. xlix 


én the High Court of Justice. “In the matter of (specifying shortly under 
the trust and the instrument creating it),’'which affidavit shall set PTustee 


forth: Relief Act, 
how to be 
(i) The deponent’s name and address. made. 
(ii) The amount and description of the moneys or securities in 
question. 


(iii) A statement whether the estate or succession duty (if 
chargeable) or any. part thereof has been paid. 

(iv) The names and addresses, as far as known to the deponent, 
of all persons interested in, or entitled to, the moneys or 
securities in question; and whether or not such persone 
are under any disability, by reason of infancy, or unsound- 
ness of mind, to the best of his knowledge and belief. 

(v) His submission to answer all such questians relating to the 
application of the money and securities in question as the 
Court or Judge may make or direct. 

(vi) The place where he is to be served with any petition, notice, 
or other proceeding, relating to the money or securities in 
question. 

(2) Every order made on such application shall direct the appli- 
cant forthwith to give notice thereof, by prepaid letter through the 
pest, to the several ‘persons whose names and places of residence are 
stated in his affidavit as interested in, or entitled to, the moneys or 
securities paid into, or deposited in, Court, (except in the case of 
infants, or persons of unsound mind,) and to the Official Guardian ad 
litem on behalf of aJl infants, and persons of unsound mind. 

(3) It shall be the duty of the Official Guardian ad litem, when- yop i06 of 
2ver practicable, forthwith to communicate to the parents, guardians, Order. 
or committee, of any person on whose behalf he may be so notified, 
the contents of such order. ; 

(4) The notice of an order made under the said Act may be in 
the following form, or to the like effect. 


IN THE HIGH COURT OF JUSTICE, 


In the matter of (specifying trust, éc., as in the affidavit.) 
Take notice that pursuant to the order of the Caurt dated the 
day of I have paid into Court to the 

sredit of the above mentioned matter $ or I have 
deposited in the Court to the credit of the above mentioned matter the 
following securities (specifying them) in which moneys [or securities] 
you appear to be interested as (stating shortly how e. g. as legatee 
under the will of A. B.) 

Dated this day of 


Signature of applicant in person, 
or by his Solicttor. 


bade: EXECUTORS AN) ADMINISTRATORS. 


(5) Notice of all applications respecting money or securities paid 
into, or deposited in, Court under this Act shall be served on the 
trustee, and the persons directed to be notified of such payment or 
deposit, unless such service be dispensed with by the Court, or a' 
Judge. New. ‘ 


CHAPTER 337. 


IS MAJESTY, by and with the advice and consent of the Legis- 
lative Assembly of the Province of Ontario, enacts as follows :— 


EXECUTORS. 


Surrogate 1. The Surrogate Judge having jurisdiction in the premises may 
ake way cite before him any person named executor of any will to prove or 
cite execu- : te beees : 

tor nained Tefuse to prove such will, and to bring in inventories and to do every 


in will to other thing necessary or expedient concerning the same. 21 Hen. & 


prove or ss 6 
renounce, Cae 
An execu- 2. Whenever an executor appointed in a will survives the testator. 


Sau but dies without having taken probate, and whenever an executor 
O 


appearing named ia a will is cited ta take probate, and does not appear to such 
toacita- citation, the right of such person in respect of the executorship shail 


tion, to be = AA 
treated ng Wholly cease, and the representation to the testator, and the adminis- 


ifhe had tration of his effects, shall and may, without any further renunciation. 
renounced. : Sieit i 
go, devolve, and be committed in Jike manner as if such person had not 


been appointed executor. Imp. Act, 21 & 22 Vict. ¢. 95, 8. 16, 


Where an 3. Where an infant is sole executor, administration with the will! 


Bet es annexed shall be granted to the guardian of such infant, or to such 
= , 


adininis- other person as the Surrogate Judge shall think fit, until such infant 


ee shall have attained the full age of twenty-one years, at which period, 
a Boe 


totheguar- aud not before, probate of the will shall be granted to him, Imp. Act, 
dian, ete. 38 Geo, 3, ¢. ST, s. 6. 


Who shall 4. The person to whom such administration shal] be granted shall 
have the 
same power 
ax where virtue of the administration granted to him durante minore tate of 
adminis; the next of kin. Imp. Act, 38 Geo. 3, ¢. 87, 8. 7. 

granted 

durante ADMINISTRATORS. 

meLnUTE 

atate of the 5. Subject to the provisions of The Surrogate Courts Act, where 


Reece any person dies intestate, or the executor named in his will refuses to 
eV, Stat. ri 


td, prove the same, administration of the property of the deceased may 
be committed by the Surrogate Court having jurisdiction, to the hus- 
band, or to the wife, or to the next of kin, or to the wife and next to 
kin, or to the next and most lawful friends of the deceased, as in the 


discretion of the said Judge shall seem best; and in case divers persons 


have the same powers vested in him as an administrator now hath by 


ACT RESPECTING EXECUTORS AND ADMINISTRATORS. li 


claim the administration as next of kin who are equal in degree of To what 
kiudred to the deceased, or where one only desireth the administration eed 
as next of kin, where there are in fact divers persons of equal kindred spade” 
as aforesaid, then in every such case the administration may be com- shall be 
mitted to such one or more of such next of kin as the said Judge may Has 
think fit. 31 Ed. 8, St. 1, ¢. 11, and 21 Hen. §, ¢. dD, 8. 2, and Commou 
Law. 
Adninis- 
6. Administraters appointed by the Surrogate Court to administer asain 
the estate of a deceased person shall be entitled to sue for, and recover, to recover 
the debts and other property of the deceased, and shall be accountable pastes of 
* * . . . ecear 
for the due administration of the same in Jike manner as executors. and te 
SIME d 3st oe 11 SccOuna. 
able there- 
7. Xo administrator shall be ci ote 
- No administrator sha ve cited to any court to.render au exeoutors. 
account of the estate of his intestate (otherwise than by an inventory 
thereof) unless it be at the instance and prosecution of some person Adminis- 
ou behalf of a minor, or having a demand out of such estate as ra 
lle 
creditor, or next of kin, nor be compellable to account before any Judge able to 


otherwise than as aforesaid. 1 Jac. 2, ¢c. 17, s. 6. account 
(except by 
. <gies ° . ; Inventory 
8. Forasmuch as it is often put in practice to the defrauding of but at ee 
creditors, that such persons as are to have the administration of tho stance of 
a: : . A : - Persons 
goods of others dying intestate committed unto them if they requiro jy tere-ted 
it, will not accept the same, but suffer or procure the administration 
t> be granted to some stranger of mean estate, and not of kin to the Fraudu- 


intestate, from whom themselves, or others by their means, do tako lentadinin- 


. 


strator 
deeds of gift, and authorities by letters of attorney, whereby they shal) be 


obtain the estate of the intestate into their hands, and yet stand not Charged as 
subject to pay any debts owing by the same intestate, and so the rupees nh 
creditors for lack of knowledge of the place of babitation of the admin- “TON. 
istrator cannot arrest him or sue him, and, if they fortune to find him 

out, yet, for lack of ability in him to satisfy of his own goods the valuo 

of that he hath conveyed away of the intestate’s goods, or released of 

his debts by way of wasting, the creditors cannot have, or recover. 

their just and due debts: Therefore, every person that hereafter shall 

obtain, receive, or have, any goods, or debts, of any person dying in- 

testate, or a release, or other discharge, of any debt, or duty, that be- 

longed to the intestate, upon any fraud, or without such valuable con- 
sideration as shal! amount to the value of the same goods, and debts. 

or near thereabouts, except it be in or towards satisfaction of some 

just and principal debt of the value of the same goods or debts to him 

owing by the intestate at the time of his decease, shall he charged and 
chargeable as executor of his own wrong, and so far only as all such 

goods, and debts, toming to his hands, or whereof he is released, or dis: 

charged, by such administrator, will satisfy, deducting, nevertheless, 
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Allowing to and for himself, allowance of all just due, and principal debt, upon 

him all just ood consideration without fraud i hi , 

payments, ; ; aud, awing to him by the intestate at 

etc. the time of his decease, and of all other payments made by him, which 
lawful executors or administrators may and ought to have and pay 


by the laws and statutes of this Province. This pravision is subject 


Rev. Stat. : F 
c. 129. to section 34 of The Trustee Act. 43 Eliz. c. 8, 8. 1. 
INVENTORIES. 
Inventory 9.—(1) The person applying for a grant of probate, or adminis- 


dees i tration, shall, before the same is granted, make or cause to be made 
applying 9% true and perfect inventory in duplicate of all the property which 
Ae ha belonged to the deceased at the time of his death; such inventory shall 
adminis. be verified by the applicant, upon his oath, to be gaod and true; and 
tration. one copy thereof shall be delivered by him into the keeping of the pro- 
per Surrogate Court having power to grant probate af the testament 
or letters of administration to the estate of the deceased, and the 
other copy thereof shall remain with the persan to whom the grant is 


made. 21 Hen. 8, c. 5, 8. 4. 


Further in- (2) In case after the grant of probate, or letters of administra- 
hich of tion, any property belonging to the deccased at the time of his death 
uently and not included in such inventory, shall be discovered by the execu- 


isoovered tor, or administrator, be shall, within six months thereafter, make and 


ERO P SETS deliver to the Surrogate Court by which such grant was made an 
inventory of such newly discovered property duly verified by oath as 
aforesaid. New. 

Inventorv (3) In case the application, or grant, is limited to part only af the 

act property of the deceased it shall be autticient to set forth in such in- 

grant. ventory the property intended to be affected by such application of 


grant. Neve, : 
Rule 19 of (4) The provisions of Rule 19 of the Surrogate Court Rules 
Surrogate (1894) with regard to the exhibition of an inventory by an executor. 
eer, ov administrator, shall not be construed as rendering an executor 
e. 59. or administrator, who has complied with the foregoing provisions 
liable to be called upon to furnish a further inventory, except in the 


cases provided for by section 73 of The Surrogate Courts Act, New. 


Powers AND DUTIES OF EXECUTORS, AND ADMINISTRATORS. 


Executor 10. An executor shal] have an action of account as the testator 
tohave might have had if he had lived. 13 Ed. 1, (St. of Westminster, 


action of ie: 
account, «ets ) Ce an. , 
Executor 11. The executors or administrators of any lessor or landlord may 


oradminis- sue for the arrears of rent due to such lessor or landlord in his life- 


trator may ,- ¢ ‘ ; z : 
cuator ront time in like manner as such lessor or landlord might have done if 


due living. 32 Ilen. 8, c. 37, s. 1. 
deceased. (See R. 8. O. c. 129, 88. 13, 14). 


ACT RESPECTING EXECUTORS AND ADMINISTRATORS. ]ii> 


12. Subject to the provisions of The Devolution of Estates Act, Rev. Stat. 
where a testator by his will doth devise or direct lands to be sold py © 127. 
lis executors, such sale may be validly made by such one or more 
f the executors as shall take upan him or them, the care and charge aviag 
f the said will, and a conveyance by such executor or executors shal] will to 
» as valid and effectual in law as if all of the executors named in the baverome: 
vill bad joined therein. 21 Hen. 8, c. 4, 8. 1. 


13. Executors of executors shal] have the same actions for the Executors 
lebts and property of the first testator as he would have had if in of execu- 
ife; and shall be answerable for such of the debts and property of the have righ 
irst testator as they shall recover as the first executors should do if am ea 
hey had recovered the same. (See 25 Ed. 3, Stat. 5, c. 5.) executors, 

14. When any person shall die having by will, or codicil, appointed Executor 
ny person to be executor, such executor shall be deemed to be a ees 
rustee for the person (if any) who would be entitled to the estate undiaposed | 
inder The Statute of Distribution, in respect of any residue not ex- of for next 

. A : a of kin un- 
nessly disposed of, unless it shall appear by the will, or codicil, that ger Rey. 
he person so appointed executor was intended to take such residue Stat. c. 
eneficially. Imp. Act, 11 Geo. 4, & 1 W. 4, c. 40, 8. 1. oR ied 

15. Nothing herein contained shal] affect or prejudice any right Pate. wa 
o which any executor, if this Act had not been passed, would have intended to 
een entitled, in cases where there is not any person who would be faa 
untitled to the testator’s estate under T’he Statute of Distribution, Nut to af. 


n case of an intestacy, in respect of any residue not expressly disposed fect rights 


; of execu- 

“« Imp. Act, 11 Geo. 4, & 1 W. 4, c. 40, 8. 2. tors where 
there is 

AIABILITY OF REPRESENTATIVES OF EXECUTORS AND ADMINISTRATORS. not any 


‘ person en- 
16. The executors and administrators of any person who, as ex- titled to 
cutor in his own wrong, or as administrator, shall waste or convert the residue 


under Key. 
iny goods, chattels, estate, or assets, of any person deceased, to his Stat. ¢. 


wn use, shall be liable and chargeable in the same manner as their 3°”. 
estator, or intestate, would have been if he had been living. 30 Car. ies 
wats One nee executors 
i in their 
17. Every executor, or administrator, of an exccutor, or adminis- own wrong 
rator of right, who shall waste, or convert to his own use, goods eda oF 
‘hatte, or estate, of bis testator, ‘or intestate, shall be liable and the de- 


‘hargeable in the same manner as his testator, or intestate, should ceased, 


‘ Jiable as 
1c might, have been; any law or usage to the contrary notwithstand- their tes- 
og. 4 W. & M. c. 24, 8. 12. tator, ete. 
Liability 
CONVEYANCE OF LANDS SoLp For DEsts. of executor 
er adminis- 


18.—(1) Where any action shall] be instituted in any Court for trator he 
he payment of any debts of any person deceased to which the estate aia 
aay be subject or liable, and such Court shall order the estates liable fur devas- 

pavit. 
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Infants to to such debts, or any of them, to be sold, or mortgaged, for satisfac- 
maketon- tion of such debts, and by reason of the infancy of any heir, or de 
eee visee, an immediate conveyance thereof cannot be compelled, in every 
der of the such case such Court shall direct, and if necessary, compel, such infant 
eernaee to convey such estates so to be sold, or mortgaged, by all proper assur- 
directed to ances in the law to the purchaser, or mortgagee thereof, and in such 
be sold for manner as the said Court shall think proper and direct; aud every 
te such infant shall make such conveyance, or mortgage, accordingly ; and 

every such conveyance, or mortgage, shall be as valid and effectual tu 

all inten(s and purposes as if such person being an infant was, at the 

time of executing the same, of the full age of twenty-one years. Imp. 


Act, 11 Geo. 4 & 1 W. 4, c. 47, 8. 11, as amended by 2 & 3 Vict. c. 


Gu, s. 1. 
Surplus to (2) The surplus of money from such sale, or mortgage. shall de 
peas ®$ secnd in the same manner as the estates so sold, or mortgaged, would 
would have done. Imp. Act, 2 & 3 Vict. c. GO, 8. 2, 
have done. 
Persons 19. Where any lands, tenements, or hereditaments shall be d- 


Hpac) vised in settlement by any person whose estate shall by law be liable 
est ay by !0 the payment of any of bis debts, and by such devise shall be vested) 
order of in any person for life, or other limited interest, with any remainder. 
pe ai limitation, or gift over, which may not be vested, or may be vested 
fee of es- ia some person from whom a conveyance or other assurance of the 
pape ae same cannot be obtuined, or by way of executory devise, and an order 
suld for shall be made for the sale thereof for the payment of such debts, or any 
Ls beg of of them, it shall be lawful for the Court to direct the tenant for life. 
or other person having a Jimited interest, or the first executory devise 
thereof, to convey, release, assign, surrender, or otherwise assure the 
fee simple, or other the whole interest or interests so to be sold, to the 
purchaser, or in such manner as the said Court shall think proper: 
und every such conveyance, release, surrender, assignment, or other 
assurance, shall be as effectual as if the person who shall make and 
execute the same were seized, or possessed, of the fee simple, or other 
whole estate, so to be sold. Imp. Act, 11 Geo. 4, & 1 W. 4, ¢. 47. 
Suede 


PROPERTY SUBJECT TO POwER, WHEN TO BE ASSETS. 


is 20. l’roperty, real and personal, over which a deceased person 

XfTCIRY O ‘ . } } 

Sal har a panera power of appointment which he may exercise for bix 

Se by own benefit without the assent of any other persou, shall be agset: 

will, effect sie oe ary : zs ‘ 

pA for the payment of ue (OEE: here the same is appointed by his will: 
and, under an execution against the personal representatives -of suck 
deceased person, such assets may be seized and sold, after the deceased 


person's own property has been exhausted. (See 3 W. & M.c. 14);2 
iY yan bar gure F 
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CHAPTER I. 


EXECUTORS. 


I, As the term “executor” is at present accepted Definition 
n the Province of Ontario, an executor may be defined rf nega 
‘0 be “a person to whom the execution of a last will” . 
ind testament of property is by the testator’s appoint- 
nent confided.” In Ontario, under the Devolution of 
Estates’ Act, real and personal estate are both now con- 
fided to the management of an executor.* 


i Wh 
2 Generally speaking, all persons who are capable vo appoint: 


of making wills, and some others besides, are capable of ed execu- 
being made executors. Any doubt as to whether a cor. 
poration could be an executor in Ontario has been re- 
noved by Statute, as we shall presently see. An infant 

may be appointed an executor how young so ever he 

may be; but if an infant is appointed sole executor by e 


* The Surrogate Courts Act, R. S. O. 1897, c. 59, contains the 
following provision: 

$Y. If any of the provisions of this Act shall be found to be Construc- 
inconsistent with the provisions of the Devolution of Estates Act, tion of this 
this Act shall be construed so as to conform in all respects with nes 197 
the true intent and meaning of the Devolution of Estates Act. Ont. tat.c. : 
Acts, 1890, c. 17, 8. 20. (The Devolution of Estates Act will be 
‘ound Part II. post.) 

k,z.A.—l 
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38 Geo. III. cap. 87, s. 6, he is altogether disqualified 
from exercising his office during his minority, and ad- 
ministration cum testamento annexo shall be granted 
to the guardian of such infant, or to such other person 


as the Court shall think fit, until such infant shall have 


attained the age of twenty-one years. 

This Act only applies im case of an infant being 
sole executor, for if there are several executors and one 
of them is of full age no administration durante minore 
aetate ought to be granted, for he who is of full age 
may execute the will. 

2 Black. Comm. 503; In the Goods of Stewart, L. R. 


3P. & D. 244. 
Cumming v. Landed Banking and Credit Co.. 20 O. R. 382. 


plesricd %. A married woman may be appointed an executrix, 
omen and may take upon herself the probate without the as- 
sent of her husband. 


Personsat- 4, There are few. or none, who, by law, are disabled 
fainted or on account of their crimes from being executors, and, | 


felons not 


disquali- therefore, it has always been held that persons attainted — 


or outlawed may sue as executors, because they sue in 
auter droit and for the benefit of the persons deceased. 
Ancient Authorities, Wms. 186. 


Poverty or The Court cannot refuse, on account of his poverty 
insolvency. or insolvency, to grant the probate of a will to a person 
appointed executor; but the High Court of Justice 
will restrain the insolvent or bankrupt executor and 


appoint a receiver, and if it is necessary to bring an | 


action of law to recover part of the effects, where the 
action must be in the name of the executor, the Court 
will compel him to allow his name to be used or appoint 
an administrator ad litem; but if a person known by a 
testator to be a bankrupt or insolvent be appointed ex- 
ecutor by him, such person cannot on the ground of in- 


solvency alone be controlled by the appointment of a re | 


ceiver. (See Chapter V. Revocation of Probate.) 
Stainton v. The Carron Co., 18 Beav. 146. 
Johnson v. McKenzie, 20 O. R. 131; Re Bush, 19 0. R. 1. 


EXECUTORS. 8 


@. Idiots and lunatics are incapable of being execu- Idivte and 
ee, i lunatics. 
tors or administrators, and if an executor become non 
compos the Court may, on account of his natural dis- 
ability, commit the administration to another. 
Old Cases, Wme. 188. 


7@- The appointment of ‘an executor may be either Executor 
express or constructive, in which latter case he is some- S°0;Ti™* 
times called executor according to the tenor; for al- t™or. 
though no executor be expressly nominated in the will 
by the word executor, yet, if by any word or circumlo- 
cution the testator recommend or commit to one or more 
the charge and office or the rights which appertain to an 
executor, it amounts to as much as constituting him or 
them to be executors. 

In the Goods of Fraser, L. R. 2 P. & D. 183. 


Young v. Purris, 110 R. 597; In the Goods of Briesman, (1894) 
P. 260. 


$. An executor may be appointed by necessary impli- Executor 
cation, as where a testator says, “I will that A. B. be cary impli- 
my executor if C. D. will not”; in this case C. D. may “02. 
be appointed if he please. 


®. There is a great distinction between the office of Coadjutor. 
coadjutor or overseer and that of executor. The co- 
adjutor or overseer has no power to administer or inter- 
meddle, otherwise than to counsel, persuade and advise 
and, if necessary, apply to the Court. It is therefore 
material to enquire what words will appoint a coadjutor 
or overseer. If A. is made executor and B. coadjutor, 
without more he is not by this made a joint executor 
with A. If A. be made executor and the testator after- 
wards in his will expresses that B. shall administer also 
with him and in aid of him, here B. is an executor as 
well as A., and may prove the will as executor if A. 
refuses. 
Ancient References, Wms. 194. 
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10. Where the testator named his wife as executrix. 
and A. B. to assist her, it was held that A. B. might be 


executor according to the tenor. 
In the Goods of Brown, 2 P. D. 110. 


11. Where a person had been expressly appointed 
executor for a limited purpose in a will, it was held that 
he was appointed general executor by a codicil by im- 


plication merely without express words. 
In the Goods of Aird, 1 Hagy. 336. 


12. An executor may be appointed solely or in con- 
junction with others, but in the latter case they are all 
considered in law in the light of an individual person. 
Likewise a testator may appoint several persons as 
executor in several degrees, as where he makes his wife 
executor; but if she wil] not or cannot be executor, then 
he makes his son executor; and if his som will not or 
cannot be executor, then he makes his brother, and 80 
on; in which case the wife is said to be instituted execu- 
tor in the first degree; B. is said to be substituted in the 
second degree; C. to be substituted in the third degree, 


and 80 on. 
In the Goods of Lane, 33 L. J. P. M. & A. 185. 


13%. If an instituted executor once accepts the office 
and afterwards dies intestate, the substitutes in what 
degree so ever are all excluded because the condition of 
law, if he will not or cannot be executor, was once ac- 


complished by such acceptance of the instituted executor. 


Ancient authority, Wms. 196. 


14. Where a testator in his will appointed two 
persons as executors, and in a codicil named his wife 
“sole executrix of this my last will and testament,” the 
Court held that the appointment of executors in the wil] 
was revoked. 

In the Goods of Lowe, 3 Sw. & Tr. 478. 


15. An appointment of “A., as my executor, “with 
any two of my sons,” was held bad as to the sons for un- 
certainty. 

In the Goods of Baylis, 2 Sw. & Tr. 6)3. 
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AG. The many difficulties caused through the ap- Rye 
pointment of individuals to act as executors, and the loss 
i: many cases incurred through individual carelessness 
or misconduct, have always been a source of danger to 
the public. This danger of late years has been met by 
the incorporation of Trust Companies. The first of the 
Ontario Trust Companies commenced business in 1882, 
and two others have since been incorporated and are 
carrying on business in Toronto. The object of these 
companies is to undertake and execute every kind of 
trust and financial agency. Among their other functions 
they undertake to act as trustee under the appointments 
of courts, corporations and private individuals. 


17. They undertake also to act as executor, adminis- 
trator, guardian, committee or referee, or in any other 
official or fiduciary capacity. 


A&. It is claimed for such companies that persons Advan- 
making use of them will secure the following advan- 6° 
tages: 

Firstly. Absolute safety of the trust property. 

Secondly.—Efficiency and economy in its admin- 

istration. 


Thirdly.—An unchanging and undying trustee. 


Fourthly.—The assurance that the trust will be 
administered on certain well considered 
principles, and the avoidance of the serious 
risks, delays and inconveniences incident 
to the death of a trustee. 


1%. By section 8 R.S. O. 1897, c. 206, The Ontario 
Trusts Companies’ Act, it is enacted us follows: 


(1) Where a trust company incorporated under a special Act, or Appoint- 
inder The Ontario Companies’ Act or the said chapter 157 of the sane 
Revised Statutes of Ontario, 1887, is authorized to execute the ty act as 
fice of executor, administrator, trustee, receiver, assignee, guar- trustees, 
jian of a minor, or committee of a lunatic, then in case the Lieu- 
‘enant-Governor in Council approves of such company being AC poy. Stat. 


‘epted by the High Court as a Trusts Company for the purposes. 191. 
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of such Court, the said Court, or any Judge thereof, aud every 
other Court or Judge having authority to appoint such an officer, 
may, with the consent of the company, appoint such company to 
exercise any of the said offices in respect of any estate or person 
under the authority of such Court or Judge, or may grant to such 
company probate of any will in which such company is named an 
executor; but no company which has issued, or has authority to 
issue, debentures shall be approved as aforesaid. 


Company (2) A trust company so approved of may be appointed to be 
ries eae a sole trustee, notwithstanding that, but for this Act, it would be 
enle trus- necessary to appoint more than one trustee, and may also be ap- 
tee. pointed trustee jointly with another person. 


Wader (3) Such appointment may be made whether the trustee is re 
deed, will, quired under the provisions of any deed, will or document creating 


etc. a trust, or whether the appointment is under the provisions of the 
Act respecting Trustees and Executors and the Administration of 
pn sens Estates, or otherwise. 


(4) Notwithstanding any rule or practice, or any provision of 
any Act requiring security, it shall not be necessary for the said 
company to give any security for the due performance of its duty 
as such executor, administrator, trustee, receiver, assignee, guar- 
dian, or committee, unless otherwise ordered. 


(5) The Lieutenant-Governor in Council may revoke the ap- 
proval given under this section, and no Court, or Judge, after no- 
tice of such revocation, shall appoint any such company to be an 
adminstrator, trustee, receiver, assignee, guardian, or committee, 
unless such company gives the Hke security for the due performance 
of its duty-as would be required from a private person. Ont. Acts, 
1807, ¢. 37, 3. 8. 


Liability 20. Section 9 of the same Act defines the liability 
m- ® ¥ 
pany act- of Trusts Companies as follows:— 

panel 9. The liability of a trust company to persons interested in an 


estate held by the company as executor, administrator, trustee, 
receiver, assignee, guardian or committee, as aforesaid, shall be 
the same as if the estate had been held by any private person in 
the like capacity, and its powers shall be the same. Ont. Acts, 1897, 
c. 37, 8. 9. 


HighCourt 21. Under the authority of this Act the High Court 

re ee of J ustice has approved of two Trust Companies as Trust 
Corporations for the purposes of the Court. Rule of 
Court 31 continues the former practice. The rules relat- 
ing thereto will be found in an appendix. . 
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22. It will be noticed that the fourth sub-sec- Scourity 
tion of the Act dispenses with the necessity for giving Se ane 
security for the due performance of am executorship by 
a company. 


28. The present state of the law, by which real as Penge 
OUuDIC 


well as personal property devolves upon the personal re- value must 


presentatives of the deceased, requires that parties peti- La 


tioning for administration of an intestate’s estate shall 
give security for double the value of both the real and 
personal property.* This requirement greatly increases 
the risk and responsibility of individuals. This risk 
and responsibility are now rendered unnecessary if a 
Trust Company ia made use of.+ 


24. Guarantee companies are accepted as security Securities 
under the following sections of R. 8S. O. 1897, c. 220: toi 


5. (1) The Lieutenant-Governor in Council may, by Order tu ree in 
Council, direct that the bond or policy of guarantee of any guarantee pela 
company named in such Order in Council, may, at the discretion of 
the Judge, be accepted, in whole or in part, in lieu of the security Bare 
required by section 69 of the Surrogate Courts Act, and section 13 
of the Act respecting Infants and the provisions of law therein 
contained with reference to the legal effect of such securities when 
given by individuals, and to the mode of proceeding thereon, shall 
apply to the security given by every such company. 


(2) The interim receipt of the company may be accepted in lieu 
of the formal security, but the formal security shall be completed 
within one month. R. S. O. 1887, c. 220, s. 5 (Ont. Acts, 1893, c. 
14, s. 1). 


S. O. 1897, ¢. 59, s. 70 (s. 65, R. S. O. 1887, ¢. 50). 
+ Where letters of administration are issued to such company 
the materia] required is as follows: 
1. Renunciation by parties entitled to administer in favour of 
@ company. 
2. Affidavit of search for will. 
3. Affidavit of death of the deceased and place of abode. 
4. Affidavit of the value of the property, both real and personal. 
5. Petition to the Surrogate Court by the company. 
6. Affidavit of manager of company to faithfully administer. 


7. Affidavits as to search for will, death and place of abode, 
together with the affidavits as to the value of the pro- 
perty, to be made by persons having full knowledge of the 
facts. 
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6. Every Order in Council under the provisions of this Act 
shall, immediately after the making thereof, be published in the 
Ontario Gazette, and shall be laid before the Legislative Assembly 
within fifteen days after its first meeting thereafter. Ont. Acts, 
1893, ¢. 14, s. 2. 


25. Under R. S. O. 1897, c. 206, the affairs and man- 
agement of these trusts corporations are subject to inves- 
tigation and inspection by any person appointed for that 
purpose by the High Court of Justice or the Ontario Gov- 
ernment. The necessity for such an examination is 
obvious. These Trust Companies are, like all other finan 
cial companies, liable to mismanagement, and, while 
they are on the one hand unquestionably of great benefit 
to the public, on the other hand unless their investments 
and deposits are carefully scrutinized great loss and 
damage might be occasioned by unfortunate or improper 
investment. The public have only the financial guaran- 
tee of the liability of the shareholders of the corporation. 


26. The powers which may be given to Trust Com- 
panies are specified by the schedule to R. 8. O. 1897, c. 
206, as follows:— 


To take, receive and hold all estates and property, real and per- 
sonal, which may be granted, committed, transferred, or conveyed 
to them with their consent, upon any trust or trusts whatsoever 
(not contrary to law) at any time or times, by any person or per- 
sons, body or bodies corporate, or by any Court in the Province 
of Ontario. ; 

To take and receive on deposit, upon such terms and for such 
remuneration as may be agreed upon, deeds, wills, policies of in- 
surance, bonds, debentures, or other valuable papers or securities 
for money, jewellery, plate or other chattel property of any kind, 
and to guarantee the safe keeping of the same. 


To act gencrally as attorney or agent for the transaction of 
bnsiness, the management of estates. the collection of loans, 
rents, interest, dividends, debts, mortgages, debentures, bonds, bills, 
notes, coupons and other securities for money. 

To act as agent for the purpose of issuing or countersigning 
certificates of stock, bonds or other obligations of any association, 
or corporation, municipal or other. 


To receive, invest and manage any sinking fund therefor on 
such terms as may he agreed upon. 
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To accept and execute the offices of executor, administrator, 
trustee, receiver, assignee, or of trustee for the benefit of credl- 
tors under any Act of the Legislature of the Province of Ontario: 
and of guardian of any minor’é estate, or committee of any lunatic’s 
estate; to accept the duty of and act generally in the winding up 
of estates, partnerships, companies and corporations, 

To guarantee any investments made by them as agents or other- 
wise. : 

To sell, pledge, or mortgage any mortgage or other security or 
any other real or personal property held by the company from 
time to time, and to make and execute:al! requisite conveyances 
ond assurances in respect thereof. 

To make, enter into, deliver, accept and receive all deeds, con- 
veyances, assurances, transfers, assignments, grants and contracts 
aecessary to carry out the purposes of the said company, and to 
promote the objects and business of the said company; 

And for all such services, duties and trusts to charge, collect 
ind receive all proper remuneration, legal, usual and customary 
costs, charges and expenses. Ont. Acts, 1897, c. 37, Sched. 


The exercise of these extensive powers should be 
carefully scrutinized by the Government. A _ periodical 
statement should be issued to the public by a govern- 
ment inspector, as in the case of banks and building 
societies. 


e e e An . ‘: 
27. The appointment of an executor may be either Avpant. 


ibsolute or qualified. It may be absolute when he is COD- Le absulute 
itituted certainly, immediately, and without any restric- hore 
ion in regard to the testator’s effects or limitation in 
soint of time. It may be qualified by limitations as to 
he time or place wherein or the subject matter whereon 
he office is to be exercised; or the creation of the office 


nay be conditional. 


2%. It may be qualified by limitations in point of Limits 
ime, inasmuch as the time may be limited when the ma oat 
yerson appointed shall begin, or when he shall cease to time. 
ve executor. Thus, if one appoint a man to be his execu- 
or at a certain time, as at the expiration of five years 
ifter his death; or, at an uncertain time, as upon the 
leath or marriage of his son. Likewise a testator may 


ippoint a person to be his executor for a particular 
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period of time only, as during the five years next after 
his decease; or during the minority of his son; or the 
widowhood of his wife; or until the death or marriage 
of his son. 


Ancient Authorities, Wms. p. 199. 
See Cunron v. Clarkson, 3 Ch. Chas, 308. 


‘Temporary 2%. In these cases if the testator does not appoint a 
adminis: " person to act before the period limited for the com- 
granted. mencement of the office on the one hand, or after the 
period limited for its expiration on the other; the Court 
may commit administration to another person until there 
be an executor, or after the executorship is ended. This 


administration will be one cum testamento annexo.* 
Wms. p. 200. 


Limite: $0. Further, an appointment may be limited in point 
it eeh to of place, as thus: a testator may make A. his executor of 
his goods in one portion of Ontario; B. his executor for 
his goods in some other portion of Ontario, say the 
district of Muskoka, and so on. Or, what seems more 
rational and expedient, he may divide the duty when his 


property is in various countries. 
Wms. p. 201. 


Limitation 3. Again, the power of an executor may be limited 

cont aatine as to the subject matter upon which it is exercised. 
Thus a testator may make A. his executor for his plate 
and household stuff; B. for his sheep and cattle; C. for 
his leases and estates by extent, and D. for his debts due 
to him. Soa person may be made executor for one par- 
ticular thing only as touching such a statute or bond and 
no more, and the same will may contain the appointment 
of one executor for general and another for limited pur 
poses; but though a testator may thus appoint separate 
executors for distinct parts of his property, and may 
divide their authority, yet quoad creditors they are all 
executors, and are considered as one executor, and may 
be sued as one executor. 

Old Authorities, Wms. p. 201. 


* See next chapter as to administration de bans non, and ad- 
ministration with will annexed. 
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$2. Lastly, the appointment may be conditional, a aeee. 
and the condition may be either precedent or subsequent. ment. 
Thus it may be that an executor gives security to pay the 
legacies and in general to perform the will before he 
icts as executor. 

Old Authorities, Wms. p. 202. 


$3. An executor cannot assign the executorship. A execu- 
tor cannot 


‘formerly the interest vested in him by the will of the assign his 
leceased might, generally speaking, be continued and gfi5 
‘iept alive by the will of the executor; so that if there 

vas a sole executor of A., the executor of that executor 

8 to all intents and purposes the executor and repre- 
ientative of the first testator. 


Old Cases, Wms, p. 204. 


34.By Statute of Ontario this state of the law i8 EFxecutor 


\ of an exe- 
hanged as follows: cutor. 


The executor of any person appointed an executor under this 
ection, shall not by virtue of such executorship be an executor of 
he estate of which his testator was appointed executor under this 
ection, whether such person acted alone or was the Jast survivor 
f several executors. R. S. O. 1897, c. 51, s. 39 (5); ‘Ont. Acts, 1806, 
- 18, s. 4). 


3. R.S. 0.1897, c. 59, 8.66 (Ont. Acts, 1896, c. 20, s. 
), is to the same effect. The result is that if an executor 
3 appointed by the High Court or by a Surrogate Court, 
he executorship is not transmitted beyond the person so 
ppointed. Nor does that person become executor of an 
state whereof his testator was executor. Except in 
hese cases the old rule, as stated in the last section, still 
xists. 
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CHAPTER II. 


ADMINISTRATORS. 
i faeee 3G. In case a party makes no testamentary disposi- 
acy.” tion of his real or personal property he is said to die 


intestate. 
2 Black. Comm. 494. 


1. Origin and Extent of Jurisdiction of Courts. 


The king 37. In ancient time when a man died without making 
was origin- any disposition of such of his goods as were testable, it 
ally enti- A 
tled toad- is said that the king, who is parens patriae, and has the 
tion by pre: SUPFeme care to provide for all his subjects, used to seize 
rogative. the goods of the intestate, to the intent that they should 
be preserved and disposed for the burial of the deceased, 
the payment of his debts, to advance his wife and 
children, if be had any, and if not, those of his blood. 
This prerogative the king continued to exercise for 
some time, by his own ministers of justice, and probably 
in the County Court, where matters of all kinds were 
determined. And it was granted as a franchise to many 
Granted ty 0rds of manors and others, who had, until the passing 
lordsof — of the Court of Probate Act, a prescriptive right to grant 
mene administration to their intestate tenants and suitors in 
their own Courts Baron and other Courts. Afterwards, 
the Crown, in favour of the Church, invested the prelates 
Tochurch. With this branch of the prerogative; for it was said, 
none could be found more fit to have such care and 
charge of the transitory goods of the deceased than the 
Ordinary who all his life had the cure and charge of his 
soul. The goods of the intestate being thus vested in 
the Ordinary, as trustee to dispose of them in pios usus, 
it has beer said that the clergy took to themselves (un- 
der the name of the church and poor) the whole residue 
of the deceased’s estate, after the partes rationabiles of 
the wife and children had been deducted, without paying 
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even his lawful debts and charges thereon, until by Stat. 
Westm. 2 (13 Edw. I. c. 19), it was enacted that the eae! laid 
Ordinary* should be bound to pay the debts of the 0 a orate 
intestate as far as his goods extended, in the same man-™ 
ner that executors were bound in case the deceased had 

left a will. However, in Snelling’s case, it was resolved 

that if the Ordinary took the goods into possession, he 

was chargeable with the debts of the intestate at common 

law, and that the Stat. Westm. 2, was made in affirm- 

ance of the common law. But, though the Ordinary 

was (either at common law, or by force of this statute), 

liable to the creditors for their just and lawful] demands, 

yet the residuum, after payment of debts, remained still 

in his hands, to be applied to whatever purposes the con- 
science of the Ordinary should approve. The flagrant 
abuses of which power occasioned the Legislature to in- 
terpose in order to prevent the Ordinaries from keeping a4 puses 
any longer the administration in their own hands or lead to in- 
those of their immediate dependents. And therefore the of Parha- 
Statute of 31 Edw. III. St. I. cap. 2, provides “that in™°" 
ease where a man dieth intestate, the Ordinaries shall 
depute of the next and most lawful friends of the dead 
person intestate to administer his goods, which person 

so deputed shall have action to demand and recover as 
executors, the debts due to and dispend for the soul of 

the dead; and shall] answer also in the King’s Court to 
others to whom the said deceased was holden and bound 

in the same manner that executors shall answer. And 

they shall be accountable to the Ordinaries as executors 

be in the case of testament, as well as of the time past 


as the time to come.” 
2 Black. Comm. 495. 


88. In Ontario, the Probate and Surrogate Courts ppeneler 
date from 1793. In that year, a Court of Probate was to to Suton 
instituted to take cognizance of all matters relating to@ 
the granting of probate and committing letters of ad- 
ministration. The governor was to preside and could 


appoint assessors. He was also empowered to commis- 


* Ordinarius—an overseer. Greek—FEpiscopos. Bishop. 
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sion a Surrogate Court in each of the four districts into 
which the Province was then divided. On 24th July, 
33 Geo. 1788, Lord Dorchester had established the four districts 
Mh Rt Lunenburgh, Mecklenburgh, Nassau and Hesse. These 
names had been changed, in 1792, to Eastern, Midland, 
Home and Western. In 1798 counties were formed, and 
the old districts were increased to Eastern, Johnstown, 
Midland, Home, Newcastle, Niagara, London, Western. 
In 1816 the Ottawa and Gore districts were created. In 
1823 the District of Bathurst; 1837, the districts of 
Brock, Hastings, Simcoe and Talbot. In 1838 the dis- 
tricts of Colborne, Wellington and Huron were formed; 
12 Vict, District of Dalhousie in 1839. Finally, in 1849, as it was 
c. 78. found that by the subdivision of districts their boun- 
daries had become identical with the boundaries of 
counties, and it had become unnecessary to continue 
that mode of division, districts were abolished. Counties 
were then retained as the name for a territorial division 
for judicial as well as all other purposes. The Act came 
into effect lst January, 1850. As the number of districts 
was increased, the Courts were from time to time also 
increased. The present Surrogate Courts are established 
R.g.0, in every county substantially for purposes defined by 


1897, c. 59. statute as follows: 
8. In aad for every county in Ontario there shall be a Court of 


= Lea Record to be called “The Surrogate Court” of each respective 

to bein county, over which Court one Judge shall preside; and there also 

oun shall be a registrar, and such officers as may be necessary for the 
exercise of the jurisdiction to the said Courts belonging. R. 8. O. 
1897, c. 59, s. 3 (s. 3, R. S. O. 1887, c. 50). 

Teron 38. The jurisdiction and powers of the Surrogate 

Sete Courts are defined as follows: 

be exer- 17, All jurisdiction and authority, voluntary and contentious, 


cised by in relation to matters and causes testamentary, and in relation to 

he Sues the granting or revoking probate of wills and Ictters of adminiatra- 

Deseret tion of the effects of deceased persons having estate or effects ip 
Ontario, and all matters arising out of or connected with the grant 
or revocation of probate or administration, shall continue. te be 
exercised in the name of Her Majesty, in the several Surrogate 
Courts; but this provision shall not be construed as depriving the 
High Court of jurisdiction in such matters. R. S. O. 1897, c. 59, « 
17 (s. 16, R. S. O. 1887, ©. 50). 
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40. The Surrogate Courts have been endowed with eee Fe. 


fall power, jurisdiction and authority. diction of 


18. (1) To issue process and hold cognizance of all matters rela- Suemente 


tive to the granting of probates, and committing letters of adminis- 
tration and to grant probate of wilis and commit letters of adminis- 
tration of the property of persons dying intestate, having property in 
Ontario, and to revoke tuch probate of wills and Jetters of adminis- 
tration ; 


2. To hear and determine all questions, causes and suits in 
relation to the matters aforesaid, and to all matters and causes 
testamentary; and 


3. Subject to the provisions herein contained, the Courts shall 
also have the same powers and the grants and orders of the said 
Courts shall have the same effect throughout all Ontario, and in 
relation to the personal estate of deceased persons, as the former 
Court of Probate for Upper Canada, and its grants and orders re- 
spectively had in relation to those matters and to causes testamen- 
tary within its jurisdiction, and to those effects of deceased per- 
sons dying possessed of goods and chattels over $20.00 in value in 
two or more counties in Upper Canada; and all duties which by 
statute or otherwise were imposed on or exercised by the said Court 
of Probate or the Judge thereof in respect to probates, adininistra- 
tions and matters and causes testamentary, and the appointment 
of guardians and otherwise, shall be performed by the said several 
Surrogate Courts and the Judges thereof, within their respective 
jurisdictions; but no actions for legacies or for the distribution of 
residues shall be entertained by any of the said Surrogate Courts. 
R. 8. O. 1897, c. 59, s. 18 (8. 17 R. S. O. 1887, c. 50; Ont. Acts, 
1890, c. 17, ss. 1, 2). 


19. (1) The grant of probate or letters of administration shall Ty what 
belong to the Surrogate Court for the county in which the testator particular 


or intestate had at the time of his denth his fixed place of abode. Page 


(2) If the testator or intestate had no fixed place of abode in, or Probate or 
resided out of Ontario at the time of his death, the grant may be GS) a 
made by the Surrogate Court for any county in which the testator shall be- 


or intestate had property at the time of his death. long. 


(3) In other cases the grant of probate or letters of administra- 
tion shall belong to the Surrogate Court of any county. R. S. O. 

1897, c. 59, 8. 19 (s. 18 R. S. O. 1887, c. 50; Ont. Acts, 1890, c. 
Avar2); 

21. Probate or letters of administration by whatever Court Effect of 
granted shall, unless revoked, have effect over the property of the rae 
deceased in all parts of Ontario, subject to limitation under section pinistra- 
61 of this Act or otherwise. R. 8S. O. 1897, c. 59, s. 21 (s.-s. 4 of tion. 

s. 18 of R. S. O. 1887, c. 50; s. 3 Ont. Acts, 1890, c. 17). 
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Section 61 of R. S. O. 1897, c. 59 (8. 58, R. S. O. 1887, ¢. 50). 
is as follows: A person entitled to take out letters of administration 
to the estate of a deceased person shall be entitled to take out such 
letters limited to the personal estate of the deceased, exclusive of 
the real estate. 


4. The jurisdiction of the High Court of Justice 
as to probate and administration is laid down in the 
three following sections: 


34. In every case in which there is contention as to the grant 
of probate or administration, and the parties in such case thereto 
agree, the contention shal! be referred to and determined by the 
High Court on a case to be prepared, and the Surrogate Court har- 
ing jurisdiction {n the matter shall not grant probate or administra- 
tion until the contention is terminated, and disposed of by judg- 


*" meut or otherwise. R. S. O. 1897, c. 59, 5.-33 (s. 30, R. S. O. 1887, 
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c. 50). 


34. (1) Any cause or proceeding in the Surrogate Courts In 
which any contention arises as to the grant of probate or adminis- 
tration, or in which any disputed question may be raised (as to law 
or facts), relating to matters and causes testamentary, shall be re- 
movable by any party to the cause or proceeding into the High 
Court by order of a Judge of the said Court, to be obtained on a 
summary application, supported by affidavit, of which reasonable 
notice shall be given to the other parties concerned. 


(2) The Judge making the order may impose such terms as to 
payment or security for costs or otherwise as to him seems fit; but 
no cause or proceeding shall be so removed unless !t is of such a 
nature and of such importance as to render it proper that the same 
should be withdrawn from the jurisdiction of the Surrogate Court 
and disposed of by the High Court, nor unless the property of the 
deceased exceeds $2,000 In value. R.S. O. 1897, c. 50, 8s. 34 (s. 31, 
R. S. O. 1887, ¢. 50; Ont. Acts, 1892. c. 17, ®. 5). 


35. Upon any cause or proceeding being so removed, the High 
Court shall have full power to determine the same, and may 
cnuse any question of fact arising therein to be tried by a jurs. 
and otherwise deal with the same as with any cause or claim 
originally entered in the said Court; and the final order or judg- 
ment made by the said Court in any cause or proceeding removed 
as aforesaid, shall, for the guidance of the Surrogate.Court, he 
transmitted by the Surrogate clerk to the registrar of the Surro- 
gate Court from which the cause or proceeding was removed. R. 
S. O. 1897, c. 59, s. 35 (s. 32, R. S. O. 1887, c. 50). 


Bee Re MeLen® 16 P. R. 261. 
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42, The High Court has jurisdiction also to try the 
validity of last wills and testaments, and also to appoint 
administrators pendente lite, and would have the power 
to revoke any appointment so made. 


38. The High Court shall have jurisdiction to try the validity Jurisdio- 
of last wills and testaments, whether the same respect real or per- Ay 
sonal estate; and whether probate of the will has been granted Court. 
or not, and to pronounce such wills and testaments to be void for 
fraud and undue influence or otherwise, in the same manner and to 
the same extent as the Court has jurisdiction to try the validity 
of deeds and other instruments. R. S. O. 1897, c. 51, s. 38 (Ont. 
Acts, 1895, c. 12, 8. 34). 


43. No jurisdiction exists in the High Court of Jus- Heh” of 


tice nor has any been conferred upon it to revoke the Court to 


grant by a Surrogate Court of letters of administration, peat 


except under authority referred to in chapter V., post. 
McPherson v. Irvine, 26 O. R. 438. 
In re Ivory, Hawkin v. Turner. 10 Ch D. 372. 


44. As to estates of small value, jurisdiction is con- Proceed- 
‘erred on the Surrogate Courts as follows: Surrogate 


74. Where the whole estate and effects, real and personal, of any Ure J 


‘testator or intestate do not exceed in value the sum of $400, his tration. 
widow, or one or more of his children or next of kin, or his execu- 
‘ors, or any trustee, or duly authorized solicitor or agent of such 
widow, child, next of kin or executors, may apply to the Judge 
»f the Surrogate Court of the proper county, and the regis- 
‘rar of the said Court shall fill up the usual papers required by 
che Surrogate Court to lead to a grant of probate of the will of 
‘he testator or letters of administration of the estate and effects 
»f the sald testator or intestate, and shall swear the applicant and 
ittest the execution of the administration bond according to the 
»ractice of the said Court, ani shall then transmit a notice of the 
_pplication by post to the Surrogate Clerk at Toronto; and the regis- 
rar, on obtaining the approval or order of the Judge of the Surro- 
rate Court, shall in due course make out and seal the probate of 
he will of the testator, or letters of administration of the estate 
ind effects of the testator or intestate to be delivered to the party 
o applying for the same, without the payment of any fee for the 
ame, save as is provided by section 76 of this Act. R. S. O. 1897, 
. 59, s. 74 (8. 67, R. S. O. 1887, c. 50; Ont. Acts, 1890, ¢. 17, 8. 17). 


75. The Judge of the Surrogate Cqurt may require such proof Proof ofre- 
s he may think sufficient to establish the identity and relationship lationship. 
K.E.A.—2 
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of the applicant; and if the Judge has reason to believe that the 
whole property of which the testator or intestate died possessed 
exceeds in value the sum of $400, he shall refuse to proceed with the 
application under the last preceding section until he is satisfied as 
to the real value thereof. R. S. O. 1897 c. 59, s. 75; Ont. Acts, 
1890, c. 17, s. 18. 


76. Such fees as the Lieutenant-Governor in Council may think 
proper, shall be payable to the Judges and Registrars of the Sur- 
rogate Courts, on proceedings under sections 74 and 75, but the 
total amount for all proceedings and services to be charged to ap- 
plicants shall not in any one case exceed the sum of $2. R. 8S. O. 
1807, c. 59, s. 76 (s. 69 R. S. O. 1887, c. 50). 


77. Where the whole estate of the testator or intestate exceeds 
in value the sum of $400, but does not exceed $1,000, the fees pay- 
able to the registrar and to the Judge on proceedings under this 
Act, in non-contentious cases, shall be one-half of the fees payable 
on the 5th day of May, 1894, in the case of any estate not exceeding 
in value the sum of $1,000. Ont. Acts, 1894, c. 22, s. 2. 


45. Appeals from the Surrogate Courts are 
limited as follows: 


36. Any person considering himself aggrieved by any order, sen- 
tence or judgment of a Surrogate Court, or being dissatisfied with 
the determination of the Judge thereof in point of law in any mat- 
ter or cause under this Act, may, within fifteen days next after ' 
such order, sentence, judgment or determination, appeal therefrom | 
to a Divisional Court of the High Court, in the manner and sub-, 
ject to the regulations provided for by the rules and orders respect- | 
ing the Surrogate Courts heretofore in force or by rules or orders 
made under this Act; and the said Court shall hear and determine 
such appeal; but no such appeal shall be had or lie unless the value 
of the property, goods, chattels, rights or credits to be affected by 
such order, sentence, judgment or determination exceeds $200. R. 
S. O. 1897, c. 59, s. 36 (s. 33 R. S. O. 1887, c. 50; Ont. Acts, 18990, 
c. 17, s. 6; ib. 1895, c. 13, 8. 45). 


72. Where an executor or administrator has filed in the pro 
Surrogate Court an account of his dealings with the estate of whic 
he is executor or administrator, and the Judge has approved thereo 
in whole or in part, if the executor or administrator is subsequen 
required to pass his accounts in the High Court, such approv: 
except so far as mistake or fraud is shown, shall be binding u 
any person who was notified of the proceedings taken before 
Surrogate Judge, or who was present or represented thereat, a 
upon every one claiming under any such person. R. 8S. O. 1897, 
59, s. 72 (Ont. Acts, 1896, c. 20, s. 5). | 














ADMINISTRATORS. 19 


2. Administration Generally. 
46. The Stat. 31 Edw. III. Stat. 1, cap. 11, provides Course of 


hat in cases of intestacy “the Ordinaries shall depute a 
{the next and most lawful friends of the dead person Pracnbed 
otestate to administer his goods.” The power of the 
ieclesiastical Judge was a little more enlarged by thé nr, Stat. 
itatute 21 Hen. VIIFE. cap. 5, 8. 3, which provides that 1, e-11. 

n case any person die intestate, or that executors named a ie 4 
a any testament refuse to prove it, the Ordinary shall 5, 3. 
tant administration “to the widow of the deceased, or 

othe next of his kin, or to both, as by the discretion of 

he same ordinary shall be thought good.” And the 

ame section goes on to enact that “where divers per- 

ons claim the administration as next of kin which be 

qual in degree of kindred to the testator or person de- 

teased, and where any person only desireth the adminis- 

tation as next of kin, where indeed divers persons be 

1 equality of kindred as is aforesaid, that in every such 

ase the Ordinary to be at his election and liberty to 

ccept any one or more making request where divers do 

equire the administration.” 


4'°7. The right of the husband to be administrator of Right of 
is wife belongs to him exclusively of all other persons, 0%°8"4 
nd the Surrogate Judge has no power or election to 
rant it to any other.* It is expressly confirmed by the 


* See, however, R. 8S. O. 1897, c. 59, s. 59 (s. 56 R. S. O. 1887, 
50; Ont. Acts 1890, c. 17 8s. 15), which is as follows: 


Where a person has died wholly intestate as to his property, General 
r leaving a will affecting property, but without having appointed power as 
n executor thereof willing and competent to take probate; or toappoint- 
‘here the executor was at the time of the death of such person ment of 
»sident out of Ontario, and’ it appears to the Court to be neces- aera 
iry or convenient in such case, by reason of the insolvency \ der 
f the estate of the deceased, or other special circumstances, to special 
ppoint some person to be the administrator of the property of the circuin- 
eceased, or of any part of such property, other than the person stances. 
rho, if this Act had not been passed, would by law have been en- 
tled to a grant of administration to such property, it shall not be é 
bligatory upon the Court to grant administration of the property 
f such deceased person to the person who if this section had not 
nacted would by law have been entitled to a grant thereof, but 
he Court in its discretion may appoint such person as the Court 
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Statute 29 Car. II. c.3, which gives the husband the right 
notwithstanding the provisions of Statute of Distribu- 
tions, 22 & 23 Car. II. cap. 10. 

Humphrey v. Bullen, 1 Atk. 459. 


Right of 48. Next as to the right of the widow. The Statute 

widow. 921 Hen. VIII.-cap. 5, 8. 3, directs that the Ordinary 
shall, in case of intestacy or refusal to prove the will, 
grant administration to the widow or next of kin, or to 
both, at his discretion. In modern practice, the election 
of the Judge is in favour of the widow under ordinary 
circumstances. The Court has always held that adminis- 
tration may be granted to the next of kin, and the widow 
be set aside upon good cause. For instance, if she has 
barred herself of all interest in her husband’s estate by 
her marriage settlement; or where she’ is a lunatic; or 
where she has eloped from her husband; or has lived 
separate from her husband. But the circumstance of 
the wife having married again is no valid objection. 
But if the deceased left children, one of whom supported 
by the rest applies for administration, the second mar- 
riage might induce the Court to prefer the child, and 1} 
think in every case it should. 

Webb v. Needham, 1 Add. 494. 


Next of 49%. Who are the next and most lawful friends or 
kin. next of kin is prescribed by the Statute of Distributions, 
22 & 23 Car. II. cap. 10, which is in force in Ontario. 


See Black. Comm. Vol. II. 203. 
Right to. Churd v. Rue. 18 O. R. 232. 


Sole ad 0. The Court prefers caeteris paribus, a sole to 
mi : oa re ° ° . 

tion pre. joint administration, because it is much better for the 
ferred. 


. estate and more convenient for the claimants on it, since 
the administrators must join and be joined in every act. 


thinks fit, upon his giving such security (if any) as the.Court di- 


recta, and every such administration may be as limited as the Gour 
thinks fit. 


This section is copied from Imp. Act 20 & 21 Vict. cap. 77 
of Probate Act, 1857,) s. 73. . pee 


A husband may lose this right if marriage dissolved op 
ground of adultery and desertion. See note Wms. p. 349. 
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ind the Court never forces a joint administration upon 
iwilling parties. 
In the Goods of Nayler, 2 Robert. 409. 

61. When a person entitled to administration is Person en- 
esident in a foreign country, the Court will expect that peed oat: 
tue diligence will be used to give him notice of the ap- eae 
lication, before it will grant administration to another 
erson. 

Goddard v. Cressoiner, 3 Phil. 637. 


&2. In case of a foreigner dying intestate in Ontario, ere 
f no question is raised the Court will grant administra- estate of 
ion to the person entitled to the effects of the deceased foreigner. 
ccording to the law of his own country. If the legal 
itle be disputed, the question will depend on the fact 
vyhether the deceased was domiciled within the British 
ominions or only had a temporary residence there. 


In the Goods of Begyia, 1 Add. 340. 


&3. If the intestate was domiciled in a foreign coun- Wocne 
ry or within the Queen’s dominions out of Ontario, ad- py 


1inistration must be taken out here as well as in the °untry. 
ountry of domicile. But if he left no assets in this 
ountry, the Court of Probate has no jurisdiction to make 

ny grant of administration in respect of his estate. 


Attorney-General v. Bouvens, 4 M. & W. 198; In the 
Goods of Tucker, 3 Sw. & Tr. 585. 


$4. In a case of complete intestacy if the Ordinary Manda. 


rould not grant administration as the statutes ap- eerinel 
ointed, a mandamus lay to compel him. It is a good enna: 
2turn to such a mandamus that a controversy is depend- 


ig in the Court, whether there is a will or not. 
Rez v. Hay, 1 W. Bi. 640. 


8&5. There is a distinction between a person 4aP- Pistinc. 
ointed executor and one entitled to administration as Bee 
ext of kin, with respect to the obligatory consequences ree 


f administering the property of the deceased. An exe ministra- 


utor cannot after an act of administration refuse to obliga von 


ccept the executorship and take probate; but although to admin- 


ister, 


next of kin may have intermeddled with the effects 
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and made himself liable as executor de son tort, he can- 
not be compelled by the Court to take upon himself the 
office of administrator. 
Long v. Symes, 3 Hagg. T74; Hr the Goods of Fell, 2 Sw. 
& Tr. 126. 


56. Administration may be granted to the attorney 
of all the next of kin, provided they reside out of the 


country. 
In the Goods of Elderton, 4 Hagg. 210. 


57. Where letters of administration are granted to | 


persons under a power of attorney from the party en- 
titled to the representation, the letters express that they 
are granted “for the use and benefit” of those entitled. 
But these words do not exclude the claim of other per- 
sons to share in the property. 

Anstruther v. Palmer, 2 Sim. 5. 


8S. Where a person is authorized by a simple 
power of attorney to take out administration, the Court 
ought to decree him such administration as it would 
have granted to the person who conferred the power, if 
he had applied for it himself. 
In the Goods of Goldborough, 1 Sw. & Tr. 295. 


5. If none of the next of kin will take out adminis 
tration, a creditor may do it on the ground that he can- 
not pay his debts until representation to the deceased is 
made. And therefore administration is only granted to 
him failing every representative. 

Elme vy. DaCosta, 1 Phillim, 177. 


GO. The necessary course when a creditor applies 
for administration is to issue a citation for the next of 
kin in particular, and all others in genera), to accept or 
refuse letters of administration, or show cause why ad- 
ministration ought not to be granted to such creditor. 
The next of kin may appear to the citation and will then 
be preferred to the creditor. But if the next of kin has 
unduly delayed to take out administration (as where gix 
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months elapse from the death of the intestate), the credi- 
tor will be allowed his costs. 
In the Goods of Barker, 1 Curt. 592. 


G1. The following statutory provisions relate to this 
part of the subject: ; 


41. In case application is made for letters of administration by Proof, etc, 
& person not entitled to the same as next of kin to the deceased, feel bce 
the next of kin, or others having or pretending interest in the pro- ing grant 
perty of the deceased resident in Ontario, shall be cited or sum- waneerse of 
moned to see the proceedings, and to show cause why the adminis- yin to in- 
tration should not be granted to the person applying therefor; and testate. 
if neither the next of kin nor any person of the kindred of the de- 
ceased happens to reside in Ontario, then a copy of the citation or 
summons shall be served or published in such manner as may be 
srovided for by any rules or orders in that behalf. R. S. O. 1897, 


> 59, s. 41 (s. 38, R. 8. O. 1887, c. 50; Ont. Acts, 1890, c. 17, 5. 10). 


42. If the next of kin, usually residing in Ontario and regularly Tempor- 
*ntitled to administer, happens to be absent from Ontario, the Sur- eeedraln- 
cogate Court having jurisdiction in the matter may. in its discre- certain 
‘ion, grant a temporary administration, and appoint the applicant, cases. 
or such other person as the Court thinks fit, to be administrator of 
the property of the deceased person for a limited time, or to be 
‘evoked upon the return of such next of kin as aforesaid. R. 8S. O. 


», 59, 8. 42 (s. 39, R. 8. O. 1887, c. 50; Ont. Acts, 1890, c. 17, s. 11). 


43. The administrator so appointed shall give such security as Security to 
he Court directs, and shal] have all the rights and powers of a be given. 
reneral administrator, and shall be subject to the immediate con- 
rol of the Court. R. 8S. O. 1897, c. 59, s. 43 (s. 40, R. S. O. 1887, 

- 50). 
60. After a grant of administration no person shall have power After 
: grant of 
o sue or prosecute any action, or otherwise act as executor of the sqninis. 
leceased as to the property comprised in or affected by such tration, no 
rant of administration, until such administration has been recalled PeTson to 
vr revoked. R. 8. O. 1897, c. 59, s. 60 (s. 57, R. S. O. 1887, c. 50; adminis- 


int. Acts, 1890, c. 17, 8. 16). trator. 
61. A person entitled to take out letters of administration to Adminis- 
bh tration 


he estate of a deceased person shall be entitled to take out suc Hanited ts 
stters Mmited to the personal estate of the deceased, exclusive of personal 
he real estate. R. S..O. 1897, c. 5¥, s. 61 (s. 58, R. S. O. 1887, estate. 


. 50). 


G2. Before granting letters of administration to a 
reditor, the Court always required an affidavit as to the 
mount of the property to be administered, unless where 
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there has been a personal service of the usual citation 
op the parties entitled to the administration in the first 


instance. 
Briggs v. Roope, 29 L. J. P. & M. 96. 


63. Although before administration granted a cre- 
ditor cannot deny an interest or oppose a will, yet when 
he has obtained administration, he has the right to main- 
tain it against the executor of the next of kin, and it is 
not to be revoked on mere suggestion. 

Menzies vy. Pulbrook, 2 Curt. 821. 


In default 64. For want as well of creditors as of next of kin 

peace desirous to take out administration, the Court may grant 

creditors. it to any person at its discretion; or it may ex officio 
yrant to a stranger letters ad colligendum bona defuncti 
to gather up the goods of the deceased. 


Davis v. Chanter, 14 Sim. 212. 


peered 65. A widow or next of kin who would otherwise 
grant. be entitled, may be incapable of the office of administra- 


tor on account of some legal disqualification. 


Incapaci- 66. The incapacities of an administrator not only 
comprise those persons who have been already mention- 
ed as disqualified for the office of executor, but extend 
to attainder or treason, or felony or other lawful dis- 
ability, outlawry and bankruptcy, not alienage. 

Old Authorities, Wms. p. 387. 


Minor. 67. If the next of kin be a minor, administration 
must be granted to another person during his minority. 


Married 68. Administration may be granted to a married 
woman. woman. 

Ibid. 388. 
Adminis: 6%. Administration is generally granted by writing 
how under seal. It may also be committed by entry in the 
gran : “ 


registry without letters of administration under the seal, 


but it cannot be granted by parol. 
Ibid. 389. 
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70. Where the party entitled to grant of adminis-Retracting 


3 wnt renuncia- 
tration has renounced, such renunciation may be re- tion. 


tracted before the administration has passed the seal. 
West v. Wilby, 3 Phillim. 379. 


Zi. Administration in favour of the Crown may be Adminis- 
tration by 


granted to the Attorney-General for Ontario under the Crown. 
Ontario Act respecting the Administration by the Crown 
of the Estates of Intestates.* 

* This Act is printed as an Appendix. 


72. The mode of obtaining grant of administration 
or probate of will is a branch of practice which in an 
uncontested case is a simple matter. The requirements 
of the statute are as follows: 


37. Unless otherwise provided by this Act, or by the rules or Practice of 
orders respecting Surrogate Courts, heretofore in force, or here the Courts, 
after to be made under this Act, the practice of the Surrogate peneres 
Court shall, so far as the circumstances of the case will admit, be 
according to the practice in Her Majesty’s Court of Probate in 
England, as it stood on the 5th day of December, 1859. R. S. O. 


187, c. 59, 8. 37 (8. 34, R. 8. O. 1887, c. 50). 


38. On every application to a Surrogate Court for probate of Proof,etc., 
will or letters of administration, where the testator or intestate requisite 
was resident in Ontario at the time of his death, the place of abode ae pees 
of the testator or intestate at the time of his death shall be made of probate 
to appear by affidavit of the person or some one of the persone of admin 
making the application; and thereupon and upon proof of the will, where de- 
or in case of intéstacy, upon proof that the deceased died intestate, ceased — 
prohate of the will or letters of administration (as the case may be) ain 
may be granted under the seal of the Surrogate Court to which 
the application has been so made; and the probate or letters of ad- Effect of 
ministration shall have effect over the property of the deceased in probate or 
all parts of Ontario, subject to limitation under section 61 of this eae: 
Act or otherwise. R. S. O. 1897, c. 59, s. 38 (s. 35, R. S. O. 1887, 

c. 50; Ont. Acts, 1890, c. 17, 8. 7). 


39. On every application or probate of a will or letters of ad- When tee- 
ministration where the testator or intestate had no fixed place of tator, etc., 
abode in or resided out of Ontario at the time of his death, the ied pines 
same shall be made to appear by affidavit of the person or some of abode 
one of the persons applying for the probate or administration, and in, or re- 
that the deceased died leaving personal or real property within the = see 
county in the Surrogate Court of which the application is made; or upon what 


leaving no personal or rea) property In Ontario, as the case may be; proof pro- 
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bate or ad- and that notice of the application has been published at least three 

hpi la times successively in the Ontario Gazette; and thereupon and upon 

granted. proof of the will, or in case of intestacy. upon proof that the de- 
ceased died intestate, probate of the will or letters of administra- 
tion, as the case may be, may be granted under the seal of such 
Surrogate Court; and the probate or letters of administration shall 
have effect over the property of the deceased in all parts of Ontario, 
subject to limitation under section 61 of this Act or otherwise. R. 
S. O. 1897, c. 59, s. 39 (s. 36, R. 8S. O. 1887, c. 50; Ont. Acts, 1890, 
e. 17, s. 8). 


Affidavit 40. The affidavit as to the place of abode and property of a 
grounding tegtator or intestate under the next preceding two sections, for the 
ace purpose of giving a particular Court jurisdiction, shall be conclu- 
grant to be sive for the purpose of authorizing the exercise of such jurisdiction; 
peers and no grant of probate or administration shall be liable to be re- 
cise of called, revoked or otherwise impeached by reason that the testator 
jurisdic- or jntestate had no fixed place of abode within the particular 
ana san county at the time of his death, or had not property therein at the 

time of his death; and every probate and administration granted 

by a Surrogate Court shall effectually discharge and protect all 

persons paying to or dealing with any executor or administrator 

thereunder, notwithstanding the want of or defect in such affidavit 
But the 48 is hereby required; but in case it is made to appear to the Judge 
Judge may of a Surrogate Court, before whom any matter is pending under 
pee dsb e this Act that the place of abode of the testator or intestate or the 
case of in- situation of his property, has not been correctly stated in the affi- 


correct davit, the Judge may stay all further proceedings, and make such 


soa order as to the costs of the proceedings before him as he thinks just. 
R. S. O. 1897, c. 59, s. 40 (s. 37, R. S. O. 1887, c. 50; Ont. Acts, 
1890, c. 17, 8. 9). 
3. Administration on Failure of Appointment of Executor. 
Death 73.It often happens that a deceased, although he 
quasi} in- 


testatus. Makes a will, appoints no executor or else the appoint- 
ment fails. In either of which events he is said to die 
quasi intestatus. 
Old Authority, Wms. p. 399. 


Failure of 74. The appointment of executor fails: (1) Where 
appr the person appointed refuses to act. (2) Where the per. 
executor. gon appointed dies before the testator, or before he has 
proved the will, or where from any cause he cannot act. 
(3) Where the executor dies intestate after having proved 


the will, but before he had administered all the property 
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of the deceased. In all these cases, as well as where no 
executor is appointed, the Court must grant an adminis- 
tration, which is called administration with the will Adminis- 
annexed, and in the last instance it is also called admin- peisrapedag 
istration de bonis non. 


Ibid. 
Ingalls v. Reid, 17 U. C. C. P. 500. 


7%. The office of administrator differs little from Adminis. 
that of an executor, and it is plain that the will to which *™* Saatths 
it is annexed must be similarly proved, as though pro- will an- 
bate of it were taken by an executor. girs 


2 Black. Comm. 535. 

Can an administrator de bonia now oall in question the 
adminietration of his predecessor? Tiffany v. Thomp- 
son, 9 Chy. 244. 


7G. Many of the cases above contemplated are not 
within the Statute of Administration, 21 Hen. VIII. cap. vile 5. 
5, which provides only for intestacy and the refusal of 
an appointed executor.* Consequently the Court is left 
to the exercise of its discretion in the choice of an admin- 
istrator according to its own practice, and no person has 
such a legal right to preference as can be enforced by 
application to the common law Courts. 

In the Goods of Ewing, 6 P. D. 19. 


77. The rule of practice where the grant of admin- Adwinis- 
istration is not within the statute is to consider which of praticn fo! 
the claimants has the greatest interest in the effects of Property. 
the deceased, and decree the administration accordingly, 
if there are no peculiar circumstances. So, in all cases 
where no executor is appointed, or where the appointed 
executor fails to represent the testator, the residuary Resi duary 
legatee, if there be one, is preferred to the next of kin, egetee: 
and is entitled to administration’'cum testamento annexo. 


In the goods of Gill, 1 Hagg. 341. 
See Kearney v. McMinn, 3 8. C. R. 332. 


*Paragraph 48 above 
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78. The residuary legatee, even where there is no 
present prospect of any residue, is entitled to adminis- 
tration in preference as well to the next of kin as also 
to legatees and annuitants. So he is entitled, though 
only residuary legatee in trust. But the next of kin has 
a prima facie right, and therefore where a party claims 
as or derivatively from the residue legatee, the burden 
of proof lies on such party. 

Atkinson vy. Barnard, 2 Phillim. 316. 


Repre- 72. Where the residuary legatee survives the testa- 

areca: tor and has a beneficial interest, his representative has 

ary legatee the game right to administration with the will annexed 
ag the residuary legatee himself, and is therefore en- 
titled to administration in preference to the next of kin 
or the legatees. Thus if an executor be also residuary 
legatee, and die before probate or intestate, before he 
has fully administered the estate, administration with 
the will annexed shall be granted to his personal re 
presentative, and not to the next of kin or the first tes- 
tator. 


Wetdrill vy. Wright, 2 Phillim. 243. 


Coos 890. Although it was the practice of the spiritual 


grant to Court to grant administration to the residuary legatee, 
legatee.” yet the Court was not bound to grant it to him. 


In the Goods of Ewing, 6 P. D. 19, 25. 


If residu- $1. If the residuary legatee declines it is usual to 

el ale ag grant administration cum testamento annexo to the next 
of kin; but it is clear that when he has no interest he 
may be excluded, and the administration granted to a 
person who has an interest in the effects, for instance, 
a creditor. 


West vy. Wilby, 3 Phillim. 381. 


Creditor. $2. If an executor fails to take probate and there is 
no residuary legatee, the next of kin are entitled to ad- 
ministration with the will annexed. If the next of kin 
decline it such administration may be granted to a lega- 
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tee or to a creditor; but notice must be given of the ap- 
plication of the legatee or creditor to the next of kin. 
Kooysira v. Buyskes, 3 Phillim. 531. 


$3. In all these cases where a party has a prior Citation 


title to a grant, he must be cited before administration eee] 
is committed to any other person. quired. 


In the Goods of Barker, 1 Curt. 592. 


$4. When the executor resides out of the jurisdic- Letter of 
tion administration with the will annexed may be granted (orrey 
to another person under a letter of attorney from the apie? 
executor for his use and benefit. A will thus proved by 
the attorney of an executor is the same thing as if actu- 
ally proved by himself. The letter of attorney is revoc- 
able, and when the executor revokes it and desires pro- 
bate the Court is bound to grant it to him. 


In the Goods of Barker (1891) P. 251. 


835. On the death of the executor the letters of ad- Effect of 
ministration cease to be of any force, and therefore the ‘oath ot 
administrator cannot make a good title if he sells lease- Cee 
hold property of the deceased, unless he can warrant 
to the purchaser that the executor is alive. 


Suwerkrop vy. Day, 8 A. & E. 624. 


86. If a sole executor happens to die without having Death of 
proved the will,* the executorship is not transmissible to °° stor. 
his executor but is wholly determined, and administra- 
tion with the will annexed must be committed to the 
person entitled according to the above rules. 

Wankford vy. Wankford, 1 Salk. 308. 


$7. When the administration is granted under such Executor- 
circumstances, although the executor may have admin- SP 2 | 
istered in part by disposing of the testator’s effects, yet 
the administration shall not be de bonis non adminis- 
tratis but an immediate administration. 


Wankford v. Wankford, ut sup. 


*See paragraph 33 ante, which relates to the case where the 
first executor has proved the will. 
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Des 2 - §&8. If one of several executors dies before or after 


eral ezoae probate, no interest is transmissible.to his own executor, 
si but the whole representation survives to his companion. 
In the Goods of Smith, 3 Curt. 31. 


$9. The following statutory rules regulate the 
granting of administration with will annexed: 


Adminis- 57. Where administration is granted with the will annexed, a 
abriceria bond shall (unless it is otherwise provided by law) be given to the 
will an- Judge of the Court as in other cases and with like effect and unless 
nexed, otherwise provided for by this Act, or the Rules or Orders relating 
to, eto. *“* to Surrogate Courts from time to time in force, the practice and 
procedure in respect to such administrations and in respect to such 
bonds, and the assignment thereof shall, so far as the circumstances 
of the case will admit, be according to the practice in such cases 
in Her Majesty's Court of Probate in England, on the Sth day of 
December, 1859. R. S. O. 1897, c. 59, 8. 57 (s. 54, R. S. O. 1887, 
c. 50). 
Applicant 58. In every case where any person applies to be appointed an 
asia administrator with the will annexed of a person who died before the 
depose to 1st day of July, 1886, and a bond is by law required to be given, he 
tite featey shall in his application state and in his affidavit of the value of the 
in certain Property devolving shall depose to the value or probable value of 
cases. all the real estate over which, or over any estate in which, the 
executor or executors named in the will or codicil were by the said 
will or codicil clothed with any power of disposition, or of all the 
Teal estate, which, in case of no executor being appointed, was by 
the will or codicil directed to be disposed of, without any person 
being appointed to effect such disposition; and in every such case 
the bond to*be given by such person upon his obtaining a grant of 
administration with the said will annexed, shall, as respects the 
amount of the penalty of the bond, and the justification of the 
sureties, include the amount of the value or probable value so stated 
and deposed to; and the condftion of the bond, in addition to the 
other provisions thereof, shall provide that the administrator shall 
well and truly pay over, and account for, to the person or persons 
entitled to the same, all moneys and assets to be received by him 
for or in consequence of the exercise by him of any power over 
real estate created by the will or codicil, and which may be erer- 
cised by him. commerce Wace ba weet toca gta ye 
50; Ont. Acts, 1890, c. 17, s. 14). 


Adminis- 90. Where a surviving executor or sole executor 
jration de dies after probate intestate, no interest is transmissible 
to his own administrator; but administration of another 
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sort becomes necessary, which is called administration 
de bonis non, that is, of the goods of the original testator 
left unadministered by the former executor. 

Tingrey v. Brown, 1 Bos. & Pull. 310. 


91. The administrator de bonis non will, when ap- Effect of 


pointed, be the only representative of the party originally een ete 
ecease 


92. If a party who, as Rev of kin to the testator Repre- 
at the time of his death, was entitled to administration, “"*ti’e, 
dies before letters of fdminietsation are obtained, his *i=- 
representative is entitled to the grant in preference to 
one who has no beneficial interest in the effects, although 
he may have become next of kin at the time the grant 
was required. 


Savage v. Blythe, 2 Hagg. Appendix, 150. 


93. Where such administration has been granted to Admini- 
two, and one dies, the survivor will be sole administrator. antes ie 
Upon the death of such surviving administrator, or of a tw® one 
sole administrator, in order to effect a representation of 
the first intestate, the Court, whether the administrator 
died testate or intestate, must appoint an administrator 
de bonis non. 


94. With regard to the power and authority of Power of 
an administrator de bonis non, he becomes only a per- earv py 
sonal representative of the original deceased, and with lenis non. 
respect to the estate left unadministered by the former 
executor or administrator, he has the same power and 
authority as the original representative, for he succeeds 
to all the legal rights which belonged to the former exe- 
cutor or administrator in his representative character. 


2 Black. Comm. 506. 


95. An administrator de bonis non is entitled to Rights of 
all the goods and personal estate, such as terms for years, Sminis- 
household goods, etc., which remain in specie and were bonis non. 
not administered by the first executor or administrator. 

If an executor receives money in right of his testator, 
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and lays it up by itself and dies intestate, this money 
shall go to the administrator de bonis non, being as 
easily distinguished to be part of the testator’s effects 
as goods in specie. And wherever assets are in the 
hands of a third person at the death of an administrator 
or executor, intestate, the administrator de bonis non 
may sue for their recovery. 

Langford v. Mahony. 


4. Limited Administrations. 


96. Besides the administrations already discussed, 
which extend to the whole property of the deceased and 
terminate only with the life of the grantee, it is com- 
petent to the Court to grant limited administrations, 
which are confined to a particular extent of time or to a 
specified subject matter. 

Wms. 415. 


97. If a person appointed sole executor, or he to 
whom in case of intestacy the right to administration 
has devolved under the statute, be under age, a peculiar 
sort of administration must be granted, which is called 
an administration durante minore aetate. In the former 
case it is obviously a species of administration cum tes- 


tumento annexo. 
Wmuns, 416. 


98.If there are several executors and one of them 
is of full age, no administration of this kind ought to be 
granted, because he who is of full age may execute the 
will.* This sort of administration has been frequently 
held not to be within the statute of 21 Henry VIII. cap. 
5, and consequently it is discretionary in the Court to 
grant it to such persons as it shall think fit. 


Infant not tiable on a devastavit: Young v. Purves, 11 O. R. 
587. 


99. In the exercise of this discretion it was the prac- 
tice of the Spiritual Court to grant the administration to 


* Paragraph 2, above. West v. Wilby, 3 Phillim. 379. 
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the guardian, whom that Court had a right by law to ap- 
point for a personal estate. 
Sce John v. Bradbury, L. R. 1 P. & D. 245. 

100. By Statute 38 Geo. III. cap. 87, a. 6, it is en- 38 Geo. 
acted that where an infant is sole executor admini- satan th 
stration with the will annexed shall be granted to the °°": 
guardian of such infant, or to such other person as the 
Spiritual Court may think fit, until such infant shall 
have obtained the full age of twenty-one years, at which 
period, and not before, probate of the will shall be 
granted to him. 

See section 2, ant:. 


1OL. The limit of the administration of an adminis- gale by 
trator durante minore etate is the minority of the person mini 
only. A power of sale given to executors or adininistra- a Me 
tors may be executed by an administrator durante mi- etate. 
nore «tate. 
Monsell vy. Armstrong, L. R. 14 Eq. 423. See Re Cope. 


16 C. D. 49. 
Re Thompson vy. McWilliams, 1 I. R. 356. 


102. An administrator durante minore «wtate who Waste by 
has wasted the goods of the deceased, cannot be charged paminls: 
by a creditor as executor de son tort after the infant wrest: 
has obtained his majority, because the administrator at etate. 
the time had lawful power to administer. 

Brooking v. Jennings, 1 Mod. 174. 

108. Incase of a controversy in the Spiritual Court Adminis- 
‘oncerning the right of administration to an intestate, > pendente 
t seems to have been always admitted that it was com- 
petent to the Ordinary to appoint an administrator pen- 
jJente lite. The following is the provision of the Ontario 
Act on this point. (Taken from section 70, Imp. Act, 20 
& 21 Vict. cap. 77): 

56. Pending an action touching the validity of the will of any 
deceased person, or for obtaining, recalling or revoking any pro- 
bate or grant of administration, the Court in which an action is 


K.B.A.-—3 
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Adminis- pending may appoint an administrator of the property of the de- 
tration — ceased person, and the administrator so appointed shall have all the 
lite may be Tights and powers of a general administrator, other than the right 
granted. of distributing the residue of the property, and every such adminis- 
; trator shall be subject to the immediate control of the Court and 
area act under its direction; and the Court may direct that such ad- 
the admin- Ministrator shall receive out of the property of the deceased such 
istrator. reasonable remuneration as the Court ‘shall think fit.* R. S. O. 
1897, c. 5Y, s. 56 (s. 53, R. S. O. 1887, c. 50; Ont. Acts, 1890, c. 
17, s. 13). 

See Wilson v. Beatty, 9 A. R. 149; Peterkin vy. McFarlane, 
6 A. R. 254; Peattyv. Haldan, 4 A. R. 239; Costs- 
McArdle v, Moore, 2 O. R. 229; Re Williams and Me- 

Kinnon, 14 P. R. 338. 


eee! 104. It is the practice to decline to put a litigant 
erred. purty in possession of the property by granting adminis- 
tration pendente lite to him. A nominee presumed to he 
indifferent is. preferred. 
Cases cited, Wms, 430. 


Appointee 105. Administrators pendente lite are the appoin- 


f : : 
orwou™ tees of the Court, and not merely nominees or agents of 
the several parties on whose recommendation they are 
selected. 
Stanley vy. Bernes, 1 Hagg. 221. 
rare § 106. If an executor named in the will or the next of 


duraute kin be out of the Province, the Ecclesiastical Courts had 
asentid and the Surrogate Court has power, before letters pro- 
bate obtained or letters of administration issued, to grant 
to another limited administration durante ubsentia. 
Such an administrator is such a legal representative 
as to entitle him to assign the property of the deceased. 

Webb v. Kirby, 3 Sm. & G. 333. 


* By the Rules of Practice of the Supreme Court of Judicature 
for Ontario (Rule 195), 


“Where probate of the will of a deceased person or lettera of 
administration to his estate have not been granted, and representa- 
tion of such estate is required in any action by proceedings in the 
High Court, the Court may appoint some person administrator ad 
litem.” See Con. Rule 311. Rules of 1 Jan. 1896, 1444. 
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107. But when probate was once granted and the Ateenceof 
executor had gone abroad, the Ecclesiastical Courts did °°" 
not fee] themselves authorized to grant new administra- 
tion on the ground that the executor had left the king- 
dom ; nor could a Court of Equity interfere by appointing 
a receiver. The consequence was that there was no per- 
£0n existing within the jurisdiction of the Courts of Law 
or Equity duly authorized to appear and collect the 
debts. The Statute 38 Geo. III. cap. 87, remedied this: a 
defect by enacting that if at the expiration of twelve 
months from the testator’s decease the executor to whom 
probate was granted did not reside within the jurisdic- 
tion of the Courts, any creditor, next of kin or legatee 
could obtain special administration. 


108. There are several other instances of tempo- 
rary administrations, granted as well cum testamento 
annexo, as in cases of complete intestacy. 

Wms, p. 439. 


109. An executor may be appointed with limita- Limita- 
tions as to the time when he shall begin his office, as {ion ™ 
where a man is appointed to be executor at the expiiu- 
tion of five years from the death of ‘the testator. So the 
testator may appoint the executor of A. to be his execn- 
tor; and then if he die before A. he has no executor till 
A. die. In these cases the Court must commit adminis- 
tration limited until there be an executor. 

110. So it may be necessary to decree a limited ad- eel a 

production 
ministration till the will of the deceased can be produced of will. 
in order to be admitted to probate. For instance, a will 
may be in some foreign country under circumstances on 
account of which it may not be obtainable for some time. 


In the Goods of Metcalfe, 1 Add. 343. 


UU. Where a will proved to have been in existence Tin Jost 
after the testator’s death, is accidentally lost, and the jill te 
contents unknown, the Court will grant administration 
limited until the original will be found and brought into 


the registry. 
In the Goods of Campbell, 2 Hagg. 555. 
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Exeoutor ¥12. If an executor be disabled from acting, as if 
peer: he become a lunatic or incapable of legal acts, then on 
the principle of necessity there shal] be a grant of tem- 
porary administration with the will annexed. Where a 
sole executor or administrator becomes a lunatic, it is 
the ordinary practice of the Court to make a grant to 
his committee for his use and benefit during his lunacy.* 


In the Goods of Penny, 4 Notes of Cas. 659. 


- 


Limitation 218. There may also be a grant of administration 
Rehee limited to certain specific effects. of the deceased; and 
effects. the general administration may be committed to a dif- 
ferent persdn, but such a grant is entirely exceptional. 
and should not be made unless very strong reason be 
given. 
In the Goods of Prothero, L. R. 3 P. & D. 209. 


hens of 114. It frequently happens that the personal ad- 
n16- e ° ° 
tration for Ministration of a party deceased is broken, and its re- 


page vival is necessary merely for the performance of a single 
uct. In such case administration de bonis non will be 
granted limited to that particular object. 

In the Goods of Fenton, 3 Add. 36 n. (a). 

Adminis. . 118. So where a claim on property in dispute would 

ratio ° ° 

lem. Vest in the personal representative of a deceased person, 
and there is no general personal representative of that 
person, an administration limited to the subject of the 
suit may be necessary to enable the Court to proceed to 

Revoca- * As to revocation of temporary grants the following provision 

tion of igs made: 

temporary 


grants of 62. In case, before the revocation of any temporary administra- 
adminis- ¢!0n, proceedings have been commenced by or against the adminis- 
tration not trator so appointed, the Court in which the proceedings are pending 
to prejue may order that a suggestion be made upon the record of the revoca- 
dice tion of such administration, and of the grant of probate or adminis- 
actions. tration which has been made consequent therenpon, and the proceed- 
ings shall be continued in the name of the new executor or adminis- 
trator in like manner as if the proceedings had been originally com- 
menced by or against such new exccutor or administrator, but sub- 
ject to such conditions and variations, if any, as the Court may 
direct. R. 8. O. 1897, c. 59, 8. 62 (s. 59, R. S. O. 1887, ¢. 50). 
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a decision on the claim. And when a right is clearly 
vested as a trust term which is required to be assigned, 
an administration of the effects of the deceased trustee 
limited to the trust term is necessary to warrant the 
decree of the Court for assignment of the term. 

Mitf. Plg. (4th) 177. 


116. In cases of such limited administrations the Cacterorum 
parties entitled to the general grant may take out a *@mn 
caeterorum representation. 


In the Goods of Currey, 5 Notes of Cases, 54. 


AL?Z. Further, such limited administrations ani aorr oe 
consen 


strictness ought not to be granted without either the required 
regular renunciation of the party entitled according to grant. 
the practice of the Court to the general grant; or a cita- 
tion of such party to accept or refuse. But under pecu- 
liar circumstancess, this seems to have been sometimes 
dispensed with. 

Harris v. Milburn, 2 Hagg. 63. 


118. Finally an administration limited to the ef- Local ad- 
fects of the deceased in one country or place may be net’ 
committed to one administrator, and an administration 
limited to those in another country or place to another. 


In the Goods of Mann (1891) P. 208. 


119. Av executor may perform most of the acts Anadmin- 
istrator 


appertaining to his office before probate. But can do 
with respect to an administrator, the general nothing as 
rule is that a party entitled to administration can do grant. 
ncething as administrator before letters of administration 

are granted to him, inasmuch as he derives his authority 

not like an executor from the will, but entirely froin the 
appointment of the Court. 


Wankford vy. Wankford, 1 Salk. 301. 


120. Letters of administration have been held to Adminis- 
tration by 


have a relation to the death of the intestate so as to give relation. 
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a validity to acts done before the letters were obtained. 
Thus if a man takes the goods of the deceased as execu- 
tor de son tort and sells them, and afterwards obtains 
letters of administration, it seems the sale is good. 


Hill vy. Curtis, L. R. 1 Eq. 99, 100. 
Trice v. Robinson, 16 O. KR. 443. 


Acts rauet 121. The administration by relation exists only in 
benefit of those cases where the act is done for the benefit of the 
the “estate. oatate. 


Morgan vy. Thomas, 8 Exch. 302. 
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CHAPTER III. 


RENUNCIATION AND RETRACTATION. 


A222. The office of executor being a private one of Refusal by 
trust named by the testator and not by the law, the per- ase 
son nominated may refuse though he cannot assign the 
office, and even if in the lifetime of the testator he has 
agreed to accept the office, it is still in his power to 
re cede. 

Doyle vy. Blake, 2 Sch. & Lef. 239. 
Vanatto v. Mitchell, 18 Chy. 665; Travers v. Gustin, 20 Chy. 


106. Renunciation a forfeiture of bequest, Paton v. 
Hickson, 25 Chy. 545. 


128. But though the executor cannot be compelled May be 
to accept the executorship, yet by Statute 21 Hen. VII). fag ieee 
cap. 5, 8. 8, the Ordinary might convene before him any With will. 
person made and named executor of any testament “to 
the intent to prove or refuse the testament,” and if he 
neglected to appear he was punishable by excommuni- 
cation. 


Wma. p. 225. 


124. The time allowed to the person named execu- Time al- 
tor to deliberate whether he will accept or refuse the Syed 
executorship is uncertain, and left to the discretion of 
the Judge, who has been used at his pleasure not only 
within the year, but within a month or two to issue his 


citation. 


125. If he appear either on citation or voluntarily Tempor- 
and ask for time to consider whether he will act or not #7 3¢m™ 
the Ordinary might grant a temporary administration in *Y ei 
the meantime, but if he appears and refuses to act or 
fails to appear, administration cum testamento annexo 


will be granted to another. 
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126. By Statute 21 & 22 Vict. cap. 95, 8. 16,* when- 


ceasesafter cVer an executor appointed in a wil] survive a testator, 


citation. 


Hew elec- 
tion deter- 
mined. 


Refusal 
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cepted. 


One of 
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nouncing. 


What acts 
constitute 
acceptance 


but dies without having taken probate, and whenever 
named in a will, is cited to take probate, and does not 
appear to such citation, the right of such person in re- 
spect to the executorship shall wholly cease, and the 
representation to the testator and the administration of 
his effects shall go without any further renunciation, as 
if such person had not been appointed executor. 


127. Although an executor has his election whether 
he will accept or refuse the executorship, yet he may de- 
tcerinine his election by acts which amount to an adminis- 
tration. For if he once administer it is considered that 
he has already accepted the executorship, and the Court 
may compel him to prove the will, or may accept a re- 
fusal notwithstanding he has administered, but only on 
terms of his passing his accounts, and perhaps of paying 
the costs out of his own pocket. 


Mordaunt y. Clarke, L. R. 1 VP. & D. 592. 
McDonald v, McDonali, 17 A. R. 192, affirmed, 21 8. C. R. 
201. 


128. If one of several executors, after intermed- 
dling with the effects renounces, his renunciation is in- 
valid. 

In the Goods of Badenach, 3 Sw. & Tr. 465. 


129. As to what acts will amount to an administer- 
ing, such as to render am executor compellable to take 
probate, two gencral rules may be laid down: first, That 
whatever the executor does with relation to the goods 
and effects of the testator which shows an intention in 
him to take upon him the executorship, will regularly 
amount to an administration; second, That whatever 
acts will make a man liable as executor de son tort will 


* This stutute was passed before Sth December, 1859, and is 
therefore tneorporated into our practice. BR. 8. O. 1897, ¢«. 5% x. 
OT UR. S. O, IS8ST, © 50, 8. 34) Ke Monteith, 10 P. R. 334. This 
section is wider than section 65 of our Act. See that section at end 
of this chapter. 
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be deemed an election of the executorship. What con- 


stitutes “intermeddling ” will be discussed later on. 
Wms, p. 228. See section 167 post. 


130. With respect to the mode of refusal by the Mode of 
executor, it is laid down that refusal cannot be verbally ™ aes 
or by word, but it must be by some act entered or re- 
corded in the Surrogate Court. But if an executor send 
a letter to the Ordinary, by which he renounces, and the 
refusal be recorded, it is sufficient. Accordingly, it has 
been held that a renunciation need not be under seal. 

Lony v. Symes, 3 Hagg. 776. 


131. Until the refusal is recorded no person Can Refusal 


tuke administration. ae te 


Garrard vy. Garrard, L. R. 2 P. & D. 238. 


LS2. An executor cannot in part refuse. He must Refusal 
a must be 
refuse entirely or not at all. entire. 


Brooke vy. Haymes, LL. R. 6 Eq. 25. 


133. An executor who renounced might formerly Retracts 
t 
at any time before the granting of administration cum junciation 


testamento annexo retract his renunciation, but the On- 
tario Act, section 52 (taken from Imp. Act 20 & 21 Vict. 
cap. 77, 8. 79) provides as follows: 


65. Where a person renounces probate of the will of which he Right of 
is appointed executor (or one of the executors) his rights in respect eXecutor 
of the executorship shall wholly cease, and the representation to ees 
the testator and the administration of his effects shall and may bate, to 
without any further renunciation go, devolve and be committed in cas 
like manner as if he had not been-appointed executor. R. S. O. 


1807. c. 59. s. 6D (s. 62, R. S. O. 1887, ¢. 50). 


134. If a debtor makes his creditor and another his Debtor 
° ° * anc 
executors, and the creditor neither intermeddles nor cuditor. 
proves the will, he may bring an action against the other. 


Raiclinson v. Shatc, 3 Term Rep. 557. 
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21 Hen. 
VIII. «. 
53; 22-3 
Car. II. ec. 
10; 1 Jas. 
ec. 17. 
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CHAPTER IV. 
ADMINISTRATION BOND. 


135. The Statute 21 Hen. VIII. cap. 5, s. 3, directs 
the Ordinary to grant administration, taking surety of 
him or them to whom shall be made such commission. 
And the Statute 22 & 23 Car. II. cap. 10, s. 1, further 
provides that the Ordinary shall take sufficient bonds, 
with two or more able sureties in the form given by the 
statute providing for (1) the making of an inventory; (2) 
to administer well and truly; (3) to make a true and just 
account of his administration; (4) to deliver and pay the 
residue as the Judge shal) appoint, and (5) to deliver up 
the letters if the will shall appear. 


136. The Ontario Statute on this point now pro- 
vides as follows: 


68. So much of the Act passed in the 21st year of King Henry 
the Eighth, and chaptered 5, and of the Act passed in the 22nd and 
23rd years of King Charles the Second, and chaptered 10, and of 
the Act passed in the lst year of King James the Second, and chap- 
tered 17, as requires any surety, bond or other security to be taken 
from a person to whom administration may be committed, shall 
not extend to or be in force in Ontario. R. 8. O. 1897, c. 59, s. 68 
(s. 63, R. S. O. 1887, c. 50). 


69. Except where otherwise provided by law, every person to 
whom a grant of administration is committed shall give a bond to 
the Judge of the Surrogate Court from which the grant is made, 
to enure for the benefit of the Judge of the Court for the time be- 
ing (or in case of the separation of counties, to enure for the bene- 
fit of any Judge of a Surrogate Court to be named by the High 
Court for that purpose), with one or more surety or sureties as may 
be required by the Judge of such Surrogate Court, conditioned for 
the due collecting, getting in and administering the real and per- 
sonal estate of the deceased, and the bond shall be in the form pre- 
scribed by the rules and orders now in force or hereafter made 
under this Act; and in cases not provided for by such rules and 
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orders, the bond shall be in such form as the Judge of the Surro- 
gate Court may by special order direct. R. S. O. 1897, c. 59, 3. 
69 (s. 64, R. S. O. 1887, c. 50). 


70. Subject to the provisions of section 58 of this Act, the bond Persons re- 
shall be in a penalty of double the amount under which the real ceiving 
and personal estate and effects of the deceased have been sworn, Saati 
unless the Judge thinks fit to direct (as he may do) that the same tration to 
shall be reduced, and the Judge may also direct that more bonds EE a 
than one may be given, so as to limit the liability of any surety to 
such amount as the Judge thinks reasonable. R. S./O. 1897, c. 59, 


8. 70 (s. 65, R. S. O. 1887, c. 50). 


71. The Judge, on application made on motion or petition in a Penalty in 

summary way, and on being satisfied that the condition of the bond bonds, 
etc., and 

hes been broken, may order the registrar of the Court to assign az to di- 
the same to some person to be named in the order, and such person, viding lia- 
his executors or administrators, shall thereupon be entitled to sue Pe 
on the said bond in his own name, as if the same had been originally 
given to him, instead of to the Judge of the Court, and shall be 
entitled to recover thereon, as trustee, for all persons interested, 
the full amount recoverable in respect of any breach of the con- 
dition of the bond; and all bonds heretofore given or taken in any 
Surrogate Court, and now in force, may in like manner be assigned 
under the authority of a Judge of the Surrogate Court, and the 
assignee shall be entitled to sue and recover thereon in his own name, 
and the same may be enforced in the same way and to the same 
extent as bonds given under this Act. R. S. Q. 1897, c. 59, s. 71 (s. 
56 R. S. O. 1887, c. 50). 


78, (1) Notwithstanding anything to the contrary contained iD Power of 
iny bond or other security heretofore or hereafter made and en- Surrogate 
ered into with respect to the administration of an estate, or in any kh 
etters probate or letters of administration, no executor or adminis- ment of 
rator shall be compellable to render an account of his executor- bonds. 
hip or administration to the Surrogate Court within eighteen 
nonths, except in cases in which a party interested in an estate 
akes proceedings to obtain an inventory and accounting, or in 
vhich infants are interested in such inventory and accounting. 


73. (2) The oaths to be taken by executors and administrators, 
ind the bonds or other security to be given by administrators, and 
etters probate aud letters of administration hereafter issued, shall 
equire the executor and administrator to render a just and full 
.ecount of his executorship or administration only when thereunto 
awfully required. R. S. O. 1897, c. 59, 8. 73 (Ont. Acts, 1894, ¢. 22, 
. 1; 1895, c. 13, 8. 30). 
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CHAPTER V. 


REVOCATION OF PROBATE OR LETTERS OF 
ADMINISTRATION. 


137. A probate or grant of administration may be 


o e 4 4 e 
revocation. revoked in two ways: 1. On a suit by citation. 2. On 


Revoca- 
tion by 
citation. 


Executor 
may be 
cited by 
next of 
kin. 


No second 
citation to 
se@ Pro- 
ceedings. 


an appeal to a higher tribunal to reverse the sentence 
by which they are granted. 
Wms. p. 487. 


138. A revocation by citation usually is when the 
executor or administrator is cited before the Judge by 
whom the probate or letters of administration were 
originally granted, to bring in the same, and to show 
cause why they should not be revoked. 


13%. Where an executor obtains probate of a will 
in common form he may afterwards be cited by next of 
kin to prove it per testes or in solemn form. .A{nd upon 
this citation, if the executor does not sufficiently prove 
the will, the probate will be revoked. 

Blake vy. Knight, 3 Curt. 553. 


140. If the will has been proved in solemn form 
cither by the executor himself, in the first instance, or 
upon citation, as above stated, and the next of kin bave 
been cited to see proceedings, they cannot afterwards by 
a fresh citation again put the executor on proof of the 
will, but if fraud be shown, or a later distinet will be 
set up, then the party having an interest under such later 
will may again cite the executor who has succeeded in 
proving in solemn form, and obtain a revocation of tbe 
probate. 

Ratcliffe v. Barnes, 2 S. & Tr. 4886. 
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4341. An administration may be revoked where it Revoca- 
tion of ad- 


was granted in an irregular manner, as where the next ministra- 
f kin comes too hastily to take out the administration "°™ 
vithin the fourteen days, or where it has been granted 
without citing the necessary parties, in which case the 
\dministration though not void is voidable. 


142. Again, an administration may be revoked if Next of 
t next of kin to whom it has been committed becomes compos, 


10n compos or otherwise incapable, or it has been said if °~ 
1e goes beyond seas. 


143. The Court may repeal its grant of administra- Grant of 


ion when made to other than the next of kin, or to one mie 


f kin but not next of kin, or to a creditor before the voidable. 
‘enunciation of the next of kin. In this case the ad- 


ninistration is not void but voidable only. 
_Old authorities, Wms. p. 494. 


144. An administration repealed quia improvide Re-grant 
shall be re-granted to the same person (ad eundem). ELLE 


145. The jurisdiction to remove an executor WAS power to 
‘ormerly doubtful even irthe High Court, but by Ontario move ex 


ecutors or 


itatute it is now provided as follows: adminis- 
trators in 


66. (1) The Surrogate Court by which the grant of probate or certain 
etters of administration was made shall, where the entire estate ©@8& 
eft by the testator or intestate does not exceed $1,000, have the 
ike authority for the removal of an executor or administrator as 
a by section 39 of the Judicature Act* conferred upon the High 


* The section of the Judicature Act above referred to is as 
‘ollows: 

39. (1) The High Court may remove an executor or administra- 
or upon the same grounds as such Court may remove any other 
‘rustee, and may appoint some other proper person, or persons, to 
ict in the place of the executor or administrator so removed. 

(2) The order may be made upon the application of ahy executor 
or administrator desiring to be relieved from the duties of office, 
wv of any executor'or administrator complaining of the conduct of 
a co-executor or co-administrator, or of any person interested in 
the estate of the deceased. 

8 Bubject to any rniesto be made under this Act the practice in force 
for the removal of any other trustee shall be applicable to pro- 
seedings to be taken !n the High Court under this sectlon. R. 8. O. * 
L8UY7, c. 59, 8s. 39 (Ont. Stat. 1896, c. 18, 8. 14) 

Subsection 4 is the same as subsection 2 above. Subsection 5 
s already quoted, paragraph 31, ante. Subsection 6 is the same as 
section 67 above. 
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Court, but nothing in this section contained shall affect the jurisdic- 
tion of a Surrogate Court to revoke a grant of probate or of letters 
of administration in any case where, prior to the 7th day of April, 
1896, it possessed such authority. . 


(2) Where the executor or administrator removed is not a sole 
executor or administrator the Court need not, unless it sees fit, 
appoint any person to act in the room of the person removed, and 
if no such appointment is made the rights and estate of the execu- 
tor or administrator removed shall pass to the remaining executor 
or administrator as if the person so removed had died. (Ont. Acts, 
1896, c. 20, s. 1. 

3. Subject to rules made under this Act, the practice in the 
Surrogate Courts under this section shall be the same as nearly as 
may be as the practice in force in respect of proceedings for the 
revocation of grants of probate. (Ont. Acts, 1896, c. 20, s. 2.) 


67. A certified copy of the order of removal shall be filed with 
the Surrogate clerk, and another copy with the registrar of the 
Surrogate Court, by which probate or administration was granted, 
and such officers shall at or upon the entry of the grant in the 
registers in their respective offices make, in red ink, a short note 
giving the date and effect of the order, and shall also make a refer- 
ence thereto in the index of the register at the place where such 
grant is indexed. (Ont. Acts, 1896, c. 20, s. 4.) 


146. It is usual where there is a question about a 
will, or when the right of administration comes in dis- 
pute, to enter what is called a caveat, which is a caution 
entered in the Court of Probate to stop probates, ad- 
ministrations, faculties and such like from being granted 
without the knowledge of the person that enters. <A 
caveat is a mere cautionary act done by a stranger to 
prevent the Court from doing any wrong, and, therefore, 
administration or probate granted contrary to a caveat 
entered shall not stand good. 


147. The provision of the Surrogate Courts Act 
as to the practice on caveats is as follows: 

52. Caveats against the grant of probate or administration may 
be lodged with the Surrogate clerk, or with the registrar of any Ser- 
rogate Court, and, subject to any rules or orders under this Act. 
the practice and procedure under such caveats shall as nearly as 
may be correspond with the practice and procedure under caveats 
in use on the 5th day of December, 1859, in Her Majesty’s Court 
of Probate in England, R. 8. O. 1897, c. 59, s. 52 (s. 49, R. S. Q. 
1887, c. 50). 
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148. If an administration has been properly No revoca- 
granted it cannot be revoked, even on the application of Frohee 
the administrator himself, and although he has not in- &™*"* 
termeddled with the effects; at all events unless some 
strong ground for the revocation be shown. 


In the Goods of Reid, 11 P. D. 70. 


149. It remains to consider what effect the revoca- Effect of 
tion of probate or letters of administration has on the ~’°*"™ 
intermediate acts of the former executor or adminis- 
trator. 


150. The first important distinction on this subject I Patines 
n be- 

is between grants which are void and such as are merely t S eesh.oid 
voidable. If the grant be of the former description, the 82d vod 
mesne acts of the executor or administrator done be- grants. 
tween the grant and its revocation shall be of no validity. 
As, if administration be granted on the concealment of 
a will and afterwards the will appear, inasmuch as the 
grant was void from its commencement, all acts per- 
formed by the administrator in that capacity shall be 
equally void, nor can they, although the executor should 
refuse to act, be made good by relation. 


Distinguish Bozall vy. Borall, 27 C. D. 220; in which 
case in the suppressed will no executors were ap- 
pointed. 


151. As between the rightful representative and Act of 
the person to whom the executor or administrator under aeoape: 
3 void probate or grant of letters has aliened the effects 
of the deceased, the act of alienation, if done in the due 
eourse of administration, shall not be void. 


152. The following sections of the Surrogate Courts Bunda fide 


Act seem to provide fully for the validity of payments Pyne 


under revoked grants: upheld. 


63. In case avy probate or administration is revoked under this Paymenta 
Act, all payments bona fide made to any executor or administrator vader pro- 
ander such probate or administration before the revocation thereof, 08t°.°F 


? adminis- 
shall be a legal discharge to the person making the same; and the tration 
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afterwardsexecutor or administrator who has acted under such reroked pro- 
See © bate or administration, may retain and reimburse himself in respect 
"of payments made by him, which the person to whom probate or 
administration may be afterwards granted might have lawfully 

made. R. S. O. 1897, c. 59, s. 63 (s. 60, R. S. O. 1887, c. 50). 


Perzons, 64. All persons and corporations making or permitting to be 
orca made any payment or transfer bona fide upon any probate or letters 
ment upon Of administration granted in respect of the estate of any deceased 
probate person under the authority of this Act, shall be indemnified and 

yep protected in so doing, notwithstanding any defect or circumstance 
nified, etc. Whatsoever affecting the validity of the probate or letters of ad- 


ministration R. 8. O. 1897, c. 59, 8. 64 (s. 61 R. S. O. 1887, c. 50). 


The above sections are taken from sections 77 and 
78 of Imp. Act 20 & 21 Vict. cap. 77. 
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CHAPTER VI. 
ANCILLARY PROBATE AND ADMINISTRATION. 


183. If a foreign executor should find it necessary Foreign 
to institute a suit in Ontario to recover a debt due to his must prove 
testator, he must prove the will here also, or a personal Otro. 
representative must be cited. 

Attorney-General vy. Bouwens, 4 M. & W. 193. 

154. In order to sue in any Court in Ontario in re- aig 
spect of the property of a deceased person, the plaintiff Ramana 
must appear to have obtained probate or letters of ad- ‘tion. 
winistration in a Surrogate Court of this province. On 
the ground of letters testamentary or administration 
ranted to the plaintiff in the country where the deceased 
died ancillary* probate or administration will be granted. 


Vanquelin v. Bouard, 15 C. B. N. S. 341; Enohin v. 
Wylie, 10 H. L. 19. 
See Pritchard v. Standurd Life, 7 O. R. 188; Re O’Brien, 3 
O. R. 326. 


155. Likewise if a will be made in a foreign country Foreign 
and proved there, disposing of property in Ontario, the — 
executor must prove the will here also. Generally 
speaking, the Surrogate Court in this country will adopt 
the decision of the Court of Probate in the foreign coun- 
try in which the testator died domiciled. 

In the Goods of Deshais, 34 L. J. P. & M. 58. 


156. All personal property follows the person, and Rights of 
the rights of a person constituted in Ontario representa- adminis- 
tive of a party deceased, domiciled in Ontario, are not Water oF 
limited to the personal property in Ontario, but extend oan 

broad. 
to such property wherever locally situated. 


Spratt v. Harris, 4 Hagg. 405. 


* Ancilla, a ‘“ handmaid.” 
K.E.A.—4 
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Devolu- 157. The declaration in the Ontario Devolution of 
tates Act Estates Act that land shall descend as personalty is a 
alocal laws ioral law, which will not give persons obtaining probate 
or administration in Ontario similar rights in countries 
where real and personal property are governed by dif- 
ferent rules. 
cour 158. If it should become necessary that the Courts 
would pro-of the foreign country where the asscts were situate 
bably fol- ma . 
low deci: should grant probate or administration for the purpose 
sion of lo-_of giving a legal right to recover and deal with them, 
such Courts, by the comity of nations, would probably 
follow the decision of the Surrogate Court in this pro- 
vince as being the country of domicile. 
Enohin vy. Wylie, 10 H. L. Cas. 1. 


key. 159. Though the executor of a man who has died 


extends to domiciled in Ontario be not able to sue in a foreign Court 

ea by virtue of the Ontario probate any more than he can 

estate. sue in an Ontario Court by virtue of a foreign probate, 
yet for the purpose of suing in an Ontario Court, a pro- 
bate obtained in the proper Court here extends to all 
the personal property of the deceased wherever it is 
situate at the time of his death, whether in Ontario or iz 
Great Britain, or in any country abroad. 


White v. Rose, 3 Q. B. 493, 507. 


Law of 1690. The law of the country im which the deceased 
domicile 


governs Was domiciled at the time of the death, not only decides 
scan the course of distribution or succession as to the person- 
aly ce alty, but regulates the decision as to what constitutes 
is the last the last will without regard either to the place of birth 


will. or death, or the situation of the property at the time. 
Miller v. James, L. R. 3 P. & Dz 4. 
ert 161. When it is said that the law of the country 


omicile of domicile must regulate the succession, it is not always 
may ° 2 

govern, Meant to speak of the general law, but in some instances 
of the particular law which the country of domicile ap- 


plies to the case of foreigners dying domiciled there, and 
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which would not be applied to a natural-born subject of 
that country. 


See Collier v. Rivaz, 2 Curt. 835; Afaltass vy. Maltass, 
3 Curt. 231. 


162. It has been the practice upon producing an Foreign 
exemplified copy of the probate granted by the proper dutta 
Court in a country where the deceased died domiciled here. 
for the Court here to follow the grant upon the applica- 
tion of the executor in decreeing its own probate. 


In the Goods of Earl, L. R.1 P. & D. 450. 


163. When the Court is satisfied that the testator Adminis- 


died domiciled in a foreign country, and that his will (rtion *°, 


contained a general appointment of executors, and has pealee 
been duly authenticated by those executors in the proper 
Court in the foreign country, it is the duty of the Surro- 
gate Court in this province to clothe the foreign execu- 

tors with ancillary letters of probate to enable them to 

get possession of that part of the personal estate which 

was locally situate in Ontario. 


Enohin vy. Wylie, 10 H. L. 14. 
Rights of foreign creditors. Alilne v. Moore, 24 0. R. 456. 


164. By Imperial Statute known as the Colonial wins 
Probates Act, 1892 (55 & 56 Vict. c. 6), provision is made R%e Py 


for the recognition of colonial probates in the United dled gs 
Kingdom. This Act is printed as an appendix. The Hie @ 


following sections of the Ontario Statute contain the ®"** 18! 
recognition desired by the Imperial authorities: 


78. Where any probate or letters of administration. or other 
legal document purporting to be of the same nature, granted by a 
Court of competent jurisdiction in the United Kingdom, or in any 
Province or territory of the Dominion, or in any other British Pro- 
vince, is produced to, and a copy thereof deposited with, the regis- 
trar of any Surrogate Court of this Province, and the prescribed 
fees nre paid as on a grant of probate or administration, the pro- 
bate, or letters of administration or other document aforesaid, shall, 
under the direction of the Judge, be sealed with the seal of the 
said Surrogate Court, and shall thereupon be of the like force and 
effect in Ontario, as respects personal estate only, as if the same 
had been originally granted by the sald Surrogate Court of this 
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Province, and shall (so far as regards this Province) be subject 
to any orders of the last mentioned Court, or on appeal therefrom, 
as if the probate or letters of admtnistration had been granted 
thereby. R. S. O. 1897, c. 59, s. 78 (Ont. Acts, 1888, c. 9, s. 1 (1). 


79. The letters of administration shall not be sealed with the 
seal of the said Surrogate Court until a certificate has been filed 
under the hand of the registrar of the Court which issued the 
letters, that security has been given in such Court in a sum of suaf- 
ficient amount to cover as well the assets within the jurisdiction of 
such Court as the assets within Ontario, or in the absence of such 
certificate, until like security is given to the Judge of the Surrogate 
Court covering the assets in Ontario as in the case of granting 
original letters of administration. R. S. O. 1897, c. 59, s. 79 (Ont. 
Acts, 1888, c. 9, 8. 1 (2)). 

(Proclamation bringing 51 Vict.c. 9 (now above sections 78, 79) into 
full force, published in Gazette, 27th May, 1893. For order of Her 
Majesty in Council applying ‘‘ The Colonial Probates Act, 1892,” to the 
Province of Ontario, and for Rules under that Act, see Statutes of Ontario, 
1895, page x.) 


165. Where the deceased hag left a will valid by 
the law of his domicile, and probate either original or 
ancillary has been obtained here, the duty of the Court 
in administering the property is to ascertain who by the 
law of domicile are entitled under the will, and that 
being ascertained, to distribute the property aceordingly. 
The duty of administration has to be discharged by the 
Courts of this province, though in the performance of 
that duty they will be guided by the law of the domicile. 


166. Under Imperial Statute 23 & 24 Vict. cap. 114, 
every will made by a British subject out of the United 
Kingdom is to be admitted to probate, if made according 
to the law of the place where it was made, or where the 
testator was domiciled or had his domicile of origin. 
«. A will made by a British subject within the United 
Kingdom is to be admitted if made according to the local 
law; and, 3. No will is to be revoked or the construction 
altered by reason of any subsequent change of domicile. 
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167. If one who is neither an executor nor adminis- Result of 
trator intermeddles with the goods of the deceased, or q¢7"°* 
does any other act characteristic of the office of executor, 
he thereby makes himself what is called in the law an 
executor of his own wrong, or more usually an executor 
de son tort. 


See Hursell v. Bird, 65 L. T. 709. 


168. A very slight circumstance of intermeddling What acts 
with the goods of the deceased will make a person execu- W/o" 
tor de son tort. Thus, it is said that milking the cows, Hee 
even by the widow of the deceased, or taking a dog, will 
constitute an executorship de son tort. So, in one case, 
the taking a Bible, and in another a bedstead were held 
sufficient, inasmuch as they were the indicia of the per- 
son so interfering being the representative of the de 
ceased. So, if a man kills the cattle or uses or gives 
‘ away or sells any of the goods, or if he takes any of the 
goods to satisfy his own debt or legacy, or if the wife 
of the deceased takes more apparel than she is entitled 
to, she will become an executor de son tort. So there 
may be a tort executor of a term for years, as where a 
man enters upon the land leased to the deceased, and 
takes possession claiming a particular estate. Though 
with respect to a term of years in reversion there can 
be no executorship of this nature, because it is incapable 


of entry. 
See Serle v. Waterworth, 4 M. & W. 9. 


169. Again, if a man demands the debts of a de- Qoltecting 
ceased, or makes acquittances for them, or receives them, 4eb. 
he will become executor de son tort. So, if a man pays 


54 


Bringing 
suit. 


Fraudu- 
lent inter- 
meddling. 


Tf will 
proved a 
stranger 
cannot be 
executor 
de son lort, 


Acts which 


are not 
intermed- 
dling. 


EXECUTORS AND ADMINISTRATORS. 


the debts of the deceased or the fees about proving his 
will, this will constitute him executor de son tort, but it 
is otherwise if he pays the debts or fees with his own 


money. 


1'70. Likewise, if a man sue as executor, or if an 
action be brought against him as executor, and he pleads 
in that character, this will make him an executor de 
son tort. 


171. By 43 Eliz. cap. 8, it is enacted “That every 
person who shall obtain, receive and have any goods or 
debts of any person dying intestate, or a release or other 
discharge of any debt or duty belonging to the intestate 
upon any fraud, as described in that Act, or without 
such valuable consideration as shall amount to the value 
of these goods, unless in satisfaction of some debt, such 
person shall be chargeable as executor of his own 
wrong.” 


472. When a will is proved or administration 
granted, and another person then intermeddles with the 
goods, this does not make him an executor de son tort 
by construction of law, because there is another personal 
representative of right against whom the creditors can 
bring their actions, and such wrongful intermeddler is 
liable to be sued as trespasser. 


An action will not lie against one as executor ce son tort, where 
there is a legally appointed administrator, even though the latter may 
have conveyed the estate to the former on condition of his paying the 
debts of the deceased. 


Armstrong v. Armstrong, 44 U. C. R 615. 


173%. There are many acts which a stranger may 
perform without incurring the hazard of being involved 
in such an executorship; such as locking up the goods 
for preservation, directing the funeral and defraying ex- 
penses of funeral himself or out of the testator’s effects; 
making an inventory of his property, feeding his cattle, 
repairing his house, or providing necessaries for his 
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children, for these are offices merely of kindness and 
charity. 
See Camden v. Fletcher, 4 M. & W. 378; Serle v. Water- 
worth, 4 M. & W. 9. 


474. If another man takes the goods of the de- Collusive 
ceased and sells and gives them to me, this shall charge ~~ 
him as executor of his own wrong, but not me, unless 
there be collusion. 

Hill v. Curtis, L. R. 1 Eq. 90. 


175. Again, if a person sets up in himself a colour- Colourable 
able title to the goods of the deceased, as where he ““ 
claims a lien on them, though he may not be able to make 
out his title completely, he shall not be deemed an ex- 
ecutor de son tort. So, if a man lodge in my house, and 
die there, leaving goods therein behind him, I may keep 
them until I can be lawfully discharged of them without 
making myself chargeable as executor in my own wrong, 
or if I take the goods of the deceased by mistake sup- 
posing them to be my own, this will not make me an ex- 
ecutor of my own wrong. 

Flemings v. Jarratt, 1 Esp. N. P. C. 336. 


176. Likewise a man who possesses himself of the Agent. 
effects of the deceased under the authority of and as 
agent for the lawful executor, cannot be charged as ex- 
ecutor de son tort. 

Sykes v. Sykes, L. R. 5 C. P. 113. 


17'7. The question whether executor de son tort OF Question 
not is a conclusion of law, and not to be left to a jury, ore 
whether the party did certain acts, is a question for the 
jury, but when these facts are established the result 
from them is a question of law. 


Padget v. Priest, 2 T. R. 99. 


i'78. When a man has so acted as to become in law Conee- ; 
executor de son tort, he thereby renders himself liable Gerenced: 
not only to an action by the rightful executor or adminis- @"s- 


trator, but also to be sued as executor by a creditor of 


56 EXECUTORS AND ADMINISTRATORS. 


the deceased or by a legatee. An executor de son tort 
_ihas all the liability though none of the privileges that 
belong to the character of executor. 


See Webster v. W'ebxter, 10 Ves. 93; Coote v. Whittington, 
L. R. 16 Eg. 534. 


Form of 179. A judgment against a man found executor de 

re le son tort after a defence that he was not executor, would 
be that the plaintiff do recover the debt and costs to be 
levied out of the assets of the testator, if the defendant 
have so much, or if not, then out of the defendant’s own 
goods. 


How far 180. Though an executor de son tort cannot by his 
executor dé own wrongful acts acquire any benefit, yet he is protect- 
protected. ed in all acts not for his own benefit which a rightful 
executor may do. Accordingly, if he pleads properly he 
is not liable beyond the extent of the goods which he 
has administered. Therefore, in an action by a creditor 
of the deceased under a defence that the property has 
been lawfully and completely administered, he shall not 
be charged beyond the assets which came into his hands. 
Yardley v. Arnold, Carr. & M. 434. 


No right 181. An executor de son tort cannot give in evi- 

ofretainer. Gence or auccessfully claim a retainer for his own debt; 
for otherwise the creditors of the deceased would be 
running a race to take possession of his goods without 
taking administration to him. 


Executor 182. Yet, if an executor de son tort afterwards, 
de son tort 


obtaining even pendente lite, obtained administration, he might 
ele retain, for it legalized those acts which were tortious 
at the time. 


Old Cases cited, Wms. 9th ed. p. 220. 


Liability 183. With respect to the liability of an executor 
8u ® y 
lawful. de son tort at the suit of the lawful representative of the 
represen- 


tehioes deceased, there are several authorities to show that if 
the rightful executor or administrator bring an action 
the executor de son tort may give in evidence and in 
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mitigation of damages payments made by him in the 
rightful course of administration upon this ground that 
the payments, which are thus, as it were, recouped in 
damages, were such as the lawful executor or adminis- 
trator would have been bound to make. 

Mountford v. Gibson, 4 East. 45). 


184. This recouping in damages can only be allow- Requisites 
ed to the executor de son tort in cases where there are 
sufficient assets to satisfy all the debts of the deceased. 

Elworthy v. Sandford, 3 Hurl. & C. 330. 


185. All the lawful acts which an executor de son What acts 
tort doth are good. This must be understood in a case are eed 
where payments are made by one who is proved to have 
been acting at the time im the character of executor, and 
not of a mere solitary act of wrong in the very instance 
complained of by one taking upon himself to hand over 
the goods of a deceased to a creditor. 

Hountford v. Gibson, ut sup. 


186. The act of an executor de son tort is good packot i 
against the true representative of a deceased only where de son tort. 
it is lawful, and such an act as the true representative 
was bound to perform in the due course of aduminis- 
tration. 

Buckley v. Barber, 6 Exch. 164. 
Bee McDade v. Dafoe, 15 U. UC. R. 386; Bain v. McIntyre, 17 
U. C. C. P. 500. 
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CHAPTER VIII. 
PROBATE. 


Effect of 187. A probate is merely operative as an authenti- 
fon of pro- cated evidence, and not at all as the foundation of the 
Lead executor’s title, for he derives all his interest from the 
tration. will itself, and the property of the deceased vests in him 
from the moment of the testator’s death. Therefore the 
probate is said to have relation to the time of the testa- 
tor’s death. 
Ingle v. Richards, 28 Beayv. 366. 


Extent of 188. Equity considers an executor as trustee for 
Ppsbeety, the legatees in respect to their legacies, and in certain 
cases as trustee for the next of kin of the undisposed of 
surplus, and as all trusts are the peculiar objects of 
equitable cognizance, the High Court of Justice will 
Executor compel the executor to perform these his testamentary 
atrustee. trusts with propriety. Therefore, while the seal of the 
Court of Probate is conclusive evidence of the factum of 
a will, the High Court of Justice has an equitable juris- 
diction of construing the will in order to enforce a proper 


performance of the trusts of the executor. 


pei a 289. It isa legal consequence of the exclusive juris- 
conclusive- diction of the Court of Probate in deciding on the validity 
y proved. of wills of personalty and granting administration, that 
its sentences pronounced in the exercise of such exclu- 
sive jurisdiction should be conclusive evidence of the 
right directly determined. Hence, a probate even in 
common form unrevoked is conclusive both in the 
Courts of Law and Equity as to the appointment of 
executor and the validity and contents of a will, and it 

cannot be impeached by evidence even of fraud. 


Griffiths v. Hamilton, 12 Ves. 307. 


| 
1 


{ 
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190. Therefore, it is not allowable to prove that an- 
ther person was appointed executor, or that the testator 
‘as insane, or that the will of which the probate was 
ranted-was forged, for that would be directly contrary 
» the seal of the Court in a matter within its exclusive 
irisdiction. So the probate of a will conclusively es- 
iblishes in all Courts that the will was executed ac- 
wording to the law of the country where the testator 
as domiciled. 

Whicker vy. Hume, 7 H. L. 124. 


191. Upon this principle it was decided that pay- aey ment 
ent of money to an executor who has obtained probate a arese 
[ & eats will is a discharge to the debtor of the de- "er. 
-ased. LA 


Prosser vy. Wagner, 1 C. B. N. S. 289. 


292. When there is a question whether particular panels of 
gacies given by a will are cumulative or substituted, it ments as 
often determined by the circumstance of the bequest “+t. 
aving been given by distinct instruments. In such a 
ise if the probate has been granted as of a will ana 
\dicil, that is conclusive of the fact of their being dis- 


nct instruments though written on the same paper. 
Baillie v. Butterfield, 1 Cox. 392. 


193. The probate is also conclusive as to every part of A bequest 
ie will in respect to which it has been granted. Though apa 
ie Courts are bound to receive as testamentary a will may |" de 

all its parts, which has been proved in the proper Sur- trust. 
gate Court, yet they may in certain cases affect with 
trust or particular legacy or a residuary bequest which 
is been obtained by fraud. For instance, if the drawer 
‘a will should fraudulently insert his own name instead 
‘that of a legatee, he would be considered in equity as 


trustee for the real legatee. 
Marriott vy. Marriott, 1 Stra. 666; Allen v. McPherson, 5 
Beay. 469. 
494. An executor before he proves the will in the What scts 
Aan @€X 
robate Court may do almost all the acts which are in- tor may do 
dent to his office, except only some of those which re- before Pro 


te to suits. Thus, he may seize and take into his hands 


60 


Probate 
necessary 
to prove 
appoint- 
ment, 


Payment 
of pur- 
chass 
money to 
executor. 


EXECUTORS AND ADMINISTRATORS. 


any of the testator’s effects, and he may enter peaceably 
into the house of the heir for that purpose, and take 
specialties and other securities for the debts due to the 
deceased. He may pay or take releases of debts due to 
the estate, and he may receive or release debts which are 
owing to it, and distrain for rent due to the testator, 
and if before probate the day occur for payment upon 
bond made by or to the testator, payment must be made 
by or to the executor though the will be not proved upon 
like penalty as if it were. So he may sell, give away 
or otherwise dispose at his discretion of the goods and 
chattels of the testator before probate; he may assent 
to or pay legacies, and he may enter on the testator’s 
term of years. Although an executor dies after any of 
these acts done, without proving the will, yet these acts 
so done stand firm and good. 
See Wms. p. 250. 


A95. Although an executor may, before probate, 
by grant or assignment of property, give a valid title 
to an assignee or legatee, yet if it is necessary to sup 
port that title by adducing it from the assignment or 
consent, it also becomes requisite to show the right to 
make assignment or give the assent, which can only be 
effected_by producing the probate or other evidence of 
the admission of the will in the Surrogate Court. For 
the fact of a particular person having beer appointed 
executor to another can be proved by no other means. 


196. Although an executor can before probate 
make an assignment and give a receipt for purchase 
money, which are binding, yet a purchaser is not bound 
to pay the purchase money until probate, because till 
the evidence of title exists the executor cannot give a 
complete indemnity. 

Newton v. Met. Ry. Co., 1 Dr. & Sm. 583. 


i197. An executor cannot maintain actions before 


- probate, unless such as are founded on his actual posses- 


sion, for in actions where he sues in his representative 
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aracter he may be compelled by the course of pleading probate if 
produce the letters testamentary at the trial or in ee 
me cases by an application to the Court at an earlier 
age of the cause. In those actions where he sues in 
s individual capacity, relying on his constructive pos- 
ssion as executor, although he does not describe him- 
If as executor in his pleading, yet, generally speaking, 
will be necessary for him to prove himself executor at 
e trial, which he can only do by showing the probate. 
Tarn v. Com. Bank of Sydney, 12 Q. B. D. 294. 


198. In cases where the executor has actually been Possession 
issessed of the property before it came to the hands of (vie title. 
e defendant, such possession is of itself sufficient with- 
it showing any title, to establish a prima facie case, 

‘her in replevin, trover or trespass, when the property 
18 come to the defendant’s hands or been converted by 
rt, or in debt or assumpsit when the defendant has 
quired it by a contract with the executor. 

White v. Mullett, 6 Exch. 713, 715. 


399. Although an executor cannot maintain actions Probate 
fore probate, except upon his actual possession, yet pps 


may advance in them as far as that step where the lsc 
oduction of the probate becomes necessary, and it will be suffi- 
sufficient if he obtains the probate in time for that °°" 
igency. 
Webb vy. Adkins, 14 C. B. 401. 


200. On the other hand, if he have elected to ad- May be 
nister he may also, before probate, be sued at law or sihoueh 


: . 4 ba 
equity by the deceased’s creditors, whose rights shall Vedran 


t be impeded by his delay, and to whom, as executor 
jure or de facto, he has made himself responsible. 


ZO. The only person by whom the testament can Executor 
proved is the executor named in it, whom the Court ,o)” 
ed 


i i tit] 
Probate may, as above stated, cite ta the intent to a sa 


ove the testament, and take upon him the execution will 
ereof, or else refuse the same. This the Court may do 
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not only ex officio, but at the instance of any party having 
an interest, which interest is proved by the oath of the 
party. 


Will de- 202. Where the will is destroyed or concealed by 
ee the executor, if it be proved plainly, the legatee can 
go to the High Court of Justice for a decree upon the 
ground of spoliation or suppression, although the general 


rule is to cite the executor in the Surrogate Court, 


i daetioe 203. If the executor has not the will im his posses- 
otne 

executor sion, but some other person, then such other person may 
ee be compelled to exhibit the same, and it is sufficient to 


rete prove that he once had it, for he is still presumed to have 
’ it, unless he affirms upon oath that it is not in his pos- 


session. 


No solici- 204. The lien of an attorney or solicitor does not 
tors ten extend to the original will executed by his client, and he 
cannot refuse the production of it. 


Georges v. Georyes, 18 Ves. 294. 


Disputed 205. Disputed wills ought to be lodged with the 
wi abe Registrar of the Surrogate Court for custody. Practi- 
loin in tioners have no right to keep wills in their possession. 
The expense necessary to get a will out of the hands of 
a party must fall upon the person who withholds it. 
Cunningham vy. Seymour, 2 Phillim. 250. 
eee 206. If a testator be yet living, the Judge may not 
may not be proceed to the proving of his testament at the petition 
see either of the executor or any other, except at the request 
corded. of the testator himself, and at his petition the testament 
may be recorded and registered among other wills, but 
it is not to be delivered forth under the seal of the Court 
with the probate, because it is of no force so long as the 
testator lives, who also may revoke or alter the same at 
any time before his death. ' 


Time for 207. The time after the testator’s death when the 
probate. ° . s . ' 
will is to be proved is somewhat uncertain, and left in 
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he discretion of the Judge, according to the distance of 
he place, the weight of the will, the quality of the ex- 
‘cutors and legatees, and other circumstances incident 
hereto. 


208. The production of a testamentary paper may 
xe compelled as follows: 
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26. (1) Whether any suit or other proceeding is or is not pend- Order to 


ng in the Court with respect to any probate or administration, 


prod 
any instru- 


uce 


2very Surrogate Court may, on motion or petition, or otherwise {0 ment pur- 
1 summary way, order any person to produce and to bring before eae to 
he registrar of the Court, or otherwise as the Court may direct, mentary. 


my paper or writing being or purporting to be testamentary, which 
nay be shown to be in the possession or under the control of such 
yerson. 


(2) If it is not shown that any such paper or writing is in the 
vossession or under the control of such person, but if it appears 
hat there are reasonable grounds for believing that he has 
‘nowledge of any such paper or writing, the Court may direct 
uch person to attend for the purpose of being examined 
n open Court, or upon interrogatories respecting the same, and 
uch person shall be bound to answer such questions or interroga- 
ories, and if so ordered to produce and bring in such paper or writ- 
ng, and shall be subject to the like process of contempt in case of 
lefault in not attending, or in not answering such questions or in- 
errogatories, or not bringing in such paper or writing, as he would 
iave been subject to in case he had been a party to a suit in the 
Yourt, and had made such default; and the costs of such motion, 
etition, or other proceeding, shall be in the discretion of the Court. 
%. S. O. 1897, c. 59, 8. 26 (s. 24, R. S. O. 1887, c. 50). 


209. A testament may be proved in two ways, 


ither in common form or by form of law, which latter wi 


node is also called the solemn form, and sometimes 
roving per testes. 


210. A will is proved in common form when the Ere 


xecutor presents it before the Judge, and in the absence common 


Two ways 


of 


ee 


Ge in 


ff and without citing the parties interested, produces fo™.” 


vitnesses to prove the same, who, testifying by their 
ths that the testament exhibited is the true, whole and 
ast will and testament of the deceased, the Judge there- 
ipon, and sometimes upon less proof, annexes his pro- 
sate and seal thereto. 
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a ee 211. With respect to wills made on and after the 


Ist Janu- 1st January, 1874, if a will be perfect on the face of it, 
Tiree and there is an attestation clause reciting that the 
tion clause solemnities required by the Wills Act have been com- 

plied with, probate in common form may be obtained 


upon the oath of the executor alone. 


If no at- 212. But if there is no attestation clause, or if there 

peat ce is a clause which does not state the performance of all 
the prescribed solemnities, an affidavit is required from 
-one of the subscribing witnesses by which it must appear 
that the will was executed in compliance with the sta- 
tute. But this requisite may be dispensed with if the 
witnesses, after diligent enquiry, are not forthcoming. 


In the goods of Dickson, 6 Notes of Cas. 278. 


Pichats of 213. Where probate in common form is sought of 

imperfect an instrument which on the face of it is imperfect, whe 
ther the imperfection consist of it being incomplete in 
the body of it or merely in the execution, as in the want 
of signature or by subscribing witnesses, as where there 
is an attestation clause, two things are required by the 
Court before probate will be allowed, first, there must 
be affidavits stating facts which, if established in solemn 
form of law, that is by statements of claim and defence, 
would sustain the instrument as a will in case it were 
disputed, and, second, there must be consent implied or 
expressed from all parties interested. 


Proof of 214. When a will is to be proved in solemn form 
Be it is requisite that such persons as have interest, that is 
form. to say, the widow and next of kin of the deceased, to 


whom the administration of his goods ought to be com- 
mitted if he dies intestate, should be cited to be present 


at the probation and approbation of the testament. 
Wms. p. 275. 


oe 215. The difference between the common form and 


common the solemn form with respect to citing the parties inter- 
form 9nd cated, works this diversity of effect, namely, that the ex- 


form. ecutor of a will proved in common form may at any time 


( 
| 
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within thirty years be compelled by a person having an 
interest to prove it per testes in solemn form. So that 
if the witness be dead in the meantime, it may endanger 
ihe whole testament. Whereas a testament being proved 
in solemn form of law the executor is not to be compelled 
to prove the same any more, and although all the wit- 
nesses afterwards be dead, the testament still retains 
its full force. 


216. Therefore, not only are wills proved in solemn Executor 
form* at the instance of persons who desire to invalidate wilis 
them, but the executor himself may, and sometimes does, me 
for greater security propound and prove the will in the 
first instance per testes of himself, citing the next of 
kin, and all others pretending interest in general, to see 
proceedings which, being done, the will shall not after- 
wards be set aside, (provided there be no irregularity in 
the process) when the witnesses are dead. 

Lister v. Smith, 3 Sw. & Tr. 53. 


217. Where it appears from the affidavits the attes- Where it 
tation clause being imperfect, that the will was not pro- (Phi, 
perly attested by the witnesses under the statute, the eetars 
Court cannot decree administration to pass to the effects attested. 
of the deceased as dead intestate; all that the Court will 
do in such cases is to reject the prayer for probate, leav- 
ing the parties to take out administration, if they think 
proper, as though the Court declines to grant probate, 
the will may be propounded and established. 

In the goods of Ayling, 1 Curt. 913. 


218. If a will dated after the Ist January, 1874, Unattest- 
ed obliter- 


has upon the face of it any unattested obliteration, in- ation, etc. 
terlineation or alteration, an affidavit is required show- 

ing whether they were made before or after the execu- 

tion of the will. 


* A will is proved in common form when the executor presents it 
before the Judge, and in the absence and without citing the parties 
interested, produces witnesses to prove the same and testifying by 
their oaths that the testament exhibited is the true, whole and last 
will and testament of the deceased, the Judge thereupon, and some- 
times upon less proof, does annex his probate and seal thereto. 


K.£.A.—} 
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Probate of 219. Where alterations are satisfactorily shown to 


will issu 


as altered have been made before the execution, it is usual to en- 


by testa- 
tor. 


Costs out 
of estate. 


Partial 
probate. 


Probate 
cannot be 
altered. 


yross the probate copy of the will fair, inserting the 
words interlined in their proper places, and omitting 
words struck through or obliterated. But in cases 
where the construction of the will may be affected by 
the appearance of the original paper, the Court will order 
the probate to pass in fac simile. A fac simile probate 
of a will is conclusive in the High Court, that the will 
was in that state, that is, that the testator duly executed 
it with the alterations or cancellations upon it. 
Gann v. Gregory, 3 DeG. M. & G. TT17. 


220. It is only under special circumstances that 
costs are to be directed to be paid out of a testator’s 
estate. The rules are laid down as follows: 


If the cause of litigation takes its origin in the fault 
of the testator or those interested in the residue. 
costs may be properly paid out of the estate. 2nd. If 
there be sufficient and probable ground looking to the 
kuowledge and means of knowledge of the opposing 
party to question either the execution of the will or the 
capacity of the testator, or to put forward a charge of 
undue influence or fraud, the losing party may properly 
be relieved from the costs of his successful opponent. 

Mitchell y. Gard, 3 Sw. & Tr. 275. 


221i. A will may be in part admitted to probate 
and in part refused. Thus, if the Court is satisfied that 
a particular clause has been inserted in a will by fraud, 
without the knowledge of the testator in his lifetime, 
or by forgery after his death, or if he has been induced 
by fraud to make it a part of his will probate will be 
granted of the instrument with the reservation of that 
clause. 

Allen v. McPherson, 1 H. L. 181. 


~~ 


222. The Court has under no circumstances power 


to make any alterations in papers of which probate has 
been granted. 
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2238. If a testament is made in writing and _ is Lost will. 
afterwards lost by some casualty, and there be two unex- 
ceptionable witnesses who did see and read the testa- — 
ment written, and who remember its contents, these two 
witnesses so deposing to the tenor of the will are suffici- 
ent for the proving thereof in form of law. In such 
cases the Court will grant probate of the will as con- 
tained in the depositions of the witnesses. 

Trevelyan v. Trevelyan, 1 Phillim. 154. 


224. Probate of a will cannot be granted to an ex- If codicil 
ccutor while a contest subsists about the validity of a nits» 
codicil, for that being undetermined it does not appear Probate 

y : allowed. 
what is the will, and the executor cannot take the com- 
mon oath. 


See Jn the goods of Robarts, L R. 3 P. & D. 110. 


225. When a will is proved the original is deposited Probate, 
in the registry, and a copy is made out under the seal of "°” '"“ 
the Court and delivered to the executor, together with 
a certificate of its having been proved, and such copy and 
certificate are usually styled the probate. 

See Sproule v. Watson, 23 A. R. 692, Book v. Book, 15 O. 
R. 119. 


226. If a will be in a foreign language the probate Foreign 
is granted of a translation of the same by a notary jeokusse: 
public. But other Courts are not bound by it, and may 
themselves correct any inaccuracy in it. 

Wms. 9th Ed. p. 325. 


227. Where the probate is lost the Court merely Lost pro- 
grants an exemplification of the probate from its own oe: 
record, and the exemplification is evidence of the will 
having been proved. 

228. The probate may be revoked either on suit by Revoca- 
citation; for instance, where the executor after proof Fonte 
in common form is cited to prove the will in solemn form, 
or even after proof in solemn form where the probate 
is shown to have been obtained by fraud, or the will of 
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which it has been granted is proved to have been revoked 
or a later will made, or on appeal to a higher tribunal. 


229. The following statutory provisions should 
here be noted : 


Where a 54. Where proceedings are taken under this Act for proving a 
will will in solemn form, or for revoking the probate of a will on the 
affecting 


real estate Sround of the invalidity thereof, or where in any other contentious 
is proved cause or matter under this Act the validity of a will is disputed. 
‘sabi unless the will affects only personal estate, the heir or heirs at 
the subject law, devisees or other persons having or pretending to have any 


of con- interest in the real estate affected by the will, may, subject to the 


veo provisions of this Act and to the rules and orders relating to Sur- 
mgs the rogate Courts heretofore in force, or hereafter to be made under 
ee this Act, be cited to see proceedings or be otherwise summoned in 


cited. like manner as the next of kin or others having or pretending in- 
terest in the personal estate affected by a will should be cited or 
summoned, and may be permitted to become parties, subject to 
such rules and orders and to the discretion of the Court; but 
nothing herein contained sha]! make it necessary to cite the heirs 
at law, or other person having or pretending interest in the real 
estate of a deceased person, unless the Court, with reference to the 
circumstances of the case, directs the same to be done. R. S. O. 
1897, c. 59, 8. 54 (s. 51, R. S. O. 1887, c. 50). 
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CHAPTER IX. 


CO-EXECUTORS. 


230. Co-executors, however numerous, are regarded Co-exeout- 
in law as an individual person, and therefore the acts negacded. 
of any one of them in respect of the administration of 
the effects are deemed to be the acts of all; for they all 
have a joint and entire authority over the whole property. 

Hence a release of a debt by one of several executors is 
valid, and shall bind the rest. So, one of several execu- 
tors may settle an account with a person accountable 
to the estate, and in the absence of fraud the settlement 
will be binding on the others though dissenting. So a 
grant or surrender of the term by one executor shall be 
equally available; the attornment of one shall be the 
attornment of the other. And the gale or gift by one of 
several executors of the goods and chattels of the de- 
ceased is the sale and gift of them all. 

Wamas. p. 816. 


231. An assent to a legacy by one of several execu- Assent to 
tors is sufficient. So if one of several executors be a a 
legatee, his single assent to his own legacy will vest the eo 
complete title in himself. 

Wms. old authorities, p. 819. 

2B. The act of one in taking possession of the One 
testator’s effects, real or personal, cannot create a new aingah 
liability and impose a charge on the other personally amas 
and in his own individual character which, without such chattel. 
an Act, would never have existed. Therefore, if one 
executor takes possession of and uses a personal chattel, 
the other is not liable to the creditors for such an act of 
his co-executor. 

Mortgage by one to the other. Beatty v. Shaw, 13 O. R. 
21. Liability. Archer v. Severn, 18 O. R. 316; Re 
Crowter, 10 O. R. 159; McCarter v. McCarter, 7 O. R. 
243; Re Kirkpatrick, 3 O. R. 361. 
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2838. If there be several executors or administra- 
tors, they are regarded in the light of an individual per- 
sun. They have a joint and entire interest in the effects 
of the testator or intestate, including chattels real, which 
is incapable of being divided, and in case of death such 
interest shall vest to the survivor, without any new 
grant by the Surrogate Court. Consequently, if one of 
two executors or administrators grant or release his in- 
terest in the testator’s or intestate’s estate to the other 
nothing shall pass, because each was possessed of the 
whole before. So, if one of several executors release 
but his part of the debt, it has been held that the whole 


is discharged. 


Death of 
one of 
several 
executors, 


Of one of 
several 
adminix- 
trators. 


Survival 
of powers. 


Heath vy. Chilton, 12 M. & W. 632. 


234. Since several executors have a joint and en- 
{ire interest in all the goods of their testator, including 
chattels real, it follows that the act of one in possessing 
himself of the effects, is the act of the others, so as to 
entitle them to a joint interest in possession and a joint 
right of action if they are afterwards taken away. 


Nation v. Tozcr, 1 Cr. Mees. & R. 174. 


235. If one of several executors dies before the 
joint interest in the residue is severed, where the execu- 
tors are entitled to such residue the share of the executor 
dying will survive to his common executors, and the 
executors of his own executors or administrators. 


236. One of several administrators stands on the 
sume ground and foundation with one of several execu- 
tors. 


Stanley v. Bernes, 1 Hagg. 222. 


237. The power of an executor is not determined 
by the death of his co-executor, but survives to him. 
And so, likewise, if administration has been granted to 
two and one dies, the other will be sole administrator 
and all the power of the office will survive to him. 

Hudson vy. Hudson, Cas. temp. Talb. 127. 
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238. The ordinary functions incident to the office One of 
of executor may be exercised by one of several appointed they act. 
executors, although the others renounce; but at common 
law where a power was given to executors to sell land, 
and one of them refused the trust, it was clear that the 
others could not sell, but the Statute 21 Hen. VIII. cap.4, 
provides that where lands are willed to be sold by execu- 
tors and part of them refuse to be executors and to ac- 
cept the administration of the will, all sales by the execu- 
tors that accept the administration shall be as valid as 
if all the executors had joined.* 


239. If one of two executors dies the office sur- Naked 
vives to his co-executor. A naked authority given to §utbonty 
several cannot survive. Therefore if a man devises his *"vive. 
lands to A. for life, and that after his decease the estate 
shall be sold by the executors, naming them as B. and 
C., his executors, or by B. and C., who are not named 
executors; in that case if one of them die during the life 
of A. the other cannot sell, because the words of the tes- 
tator would not be satisfied. 

Co. LaAt. 113a. 


240. If there are several executors appointed by Must join 
the will they must all join in bringing actions, even'™ °°" 
though some of them be infants, or have not proved the 
will, 


241. Where there are several executors they may sease tu 
agree that one of them shall hold the land devised to ewes 
them in trust at a fixed rent, and if the rent falls into 
arrears he may be distrained upon in respect of it. 

Cowper v. Fletcher, 34 L. J. (N. 8.) Q. B. 187. 


242. In this connection, it may be well to call 
attention here tu the following section (3) of the Trustee 
Act, R. 8. O. 1897, chapter 129. The section will come 
again under consideration in dealing with the liabilities 
of Executors. 


* The special powers of sale conferred upon executors by R. 8. O., 
1897, c. 139, The Trustee Act, may be exercised by a surviving 


executor. 
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3. Every deed, will, or other document, creating a trust, either 
expressly or by implication, shall, without prejudice to the clauses 
actually contained therein, be deemed to contain a clause in the 
words, or to the effect following, that is to say:—'* That the trustees 
or trustee, for the time being, of the said deed, will or other instru- 
ment, shall be respectively chargeable only for such moneys, stocks, 
funds and securities as they shall respectively actually receive, not- 
withstanding their respectively signing any receipt for the sake of 
conformity, and shall be answerable and accountable only for their 
own acts, receipts, neglects or defaults, and not for those of each 
other, nor for any banker, broker, or other person with whom any 
trust moneys or securities muy be deposited, nor for the insufficiency 
or deficiency of any stocks, funds or securities, nor for any other 
loss, unless the same shall happen through their own wilful default 
respectively; and also that it shall be lawful for the trustees or trus- 
tee for the tine being, of the said deed, will, or other instrument, to 
reimburse themselves or himself, or pay or discharge out of the trust 
premises all expenses incrrred in or about the execution of the trusts 
or powers of the said deed, will or other instrument.” R. S. O. 1887, 
ec. 110, s. 2. ; 
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CHAPTER X. 


APPLICATION IN CASES WHERE SUCCESSION 
DUTIES ARE PAYABLE. 


243. In certain cases, which will be stated in a sub- Seourity 
sequent part of this book, Sucvession Duties are re-@aured 


quired by the Crown to be paid for the purposes of the succession 
duties are 


Province. In such cases, information is required and payable. 
security taken from Executors and Administrators as 
directed by the following sections of the Ontario Succes- 

sion Duties Act. R. 8. O. 1897, chapter 24. 


§. (1) An executor or administrator applying for letters probate, Executors 
or letters of administration. to the estate of a deceised person, shall, ete. to file 
before the issue of letters probate or administration to him, make wnt teary, 
and file with the Surrogate Registrar a full, true, and correct stute- for 


ment under oath shewing: ue at : 


(a) A full itemized inventory of all the property of the- 
deceased person, and the market value thereof, and 

(bo) The several persons to whom the same will pass 
under the will or intettacy, and the degree of relationship, if 
any, in which they stand to the deceased; 


and the executor or administrator shall before the issue of letters 
probate, or Setters of administration, deliver to the Surrogate 
Registrar a bond in a penal sum equal to ten per centum of the 
sworn value of the property of the deceased person liable, or which 
may become liable, to succession duty, executed by himself and two 
sureties, to be approved by the Registrar, conditioned for the due 
payment to Her Majesty of any duty to which the property coming 
to the hands of such executor or administrator of the deceased may 
be found liable. Ont. Stats., 1892, c. 6, s. 5 (1); ditto, 1896, c. 5, s. 8. 


(2) This section shijl not apply to estates in respect of which no 
succession duty is payable, Ont. Stats., 1892, c. 6, 8. 5 (2). 
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CHAPTER XI. 
ERRONEOUS PRESUMPTION OF DEATH. 


Cases 244. In cascs where death has been presumed, and 
Tena it afterwards appears that the presumption was erron- 


been er- r Adminis- 
roneously COWS, persons who have acted as Executors 0 


presumed. trators are protected by the following section of R. S. O. 
1897, c. 131. 


Protection 1. Where any one has been or is hereafter appointed, by a Court 
of ssp e having jurisdiction in that behalf, administrator of the estate of any 
See person who on account of absence for seven years, or for any other 
und ad- reason, has been presumed to be dead, or where probate of a will 
pie made by any such person has been or shall be granted by such Court, 
persons all acts done under the authority of such appointment or probate, 
red ige shall, notwithstanding it may thereafter appear that the presump- 
deceased. tion of death was erroneous, be as valid and effectual as such acts 
would have been had such person been dead; but the person 
erroneously presumed to be dead, shall, subject to the provisions of 
sections 3 and 4, have the right to recover from the person acting as 
executor or administrator any part of the estate remaining in his 
hands undistributed, and no more; and shall, subject to the provisions 
of the Statutes of Limitations, be entitled to recover from any one 
who received any portion of his estate as one of his next of kin, or 
as a devisee, legatee or heir, or as the husband or wife of such 


person, the portion so received, or the value thereof. Ont. Acts. 
1890, c. 29, s. 1. 


Ereone: 245. In cases where an administration has been 

tat granted on some erroneous supposition of intestacy of the 

intestacy deceased, or on the discovery of a later will than that of 

or discov- ° 

ery of later Which probate was granted, or of some other cause for 

will. issuing a substituted probate, the following provisions 
are made for the confirmation of acts done under the 
superseded probate or administration, and for the better 
protection of all parties concerned. (Section 2, same 
Act). Compare also paragraph 152, supra, and sections 
63 and 64 of Surrogate Act there set out. 
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2. Where a will is admitted to probate, or a grant of adminis- Protection 
tration is made with will annexed, or on account of supposed intés, ee 
tacy, by a Court having jurisdiction in that behalf, all acts done tatives 
under the authority of such will or grant of administration shall, acting on 
notwithstanding it may afterwards appear that the deceased had uses 
left a will, or left a will which superseded that of which probate was of 
granted, or which was annexed to the said letters, or notwithstanding deceased. 
that it appears that the will admitted to probate or administration 
was not duly executed, or was for any reason invalid, be as valid 
and effectual as such acts would have been if such will bad been the 
last will of the deceased, and had been duly executed and had been 
valid, or in case of administration as on intestacy as valid as such 
ucts would have been if the deceased had died intestate; but upon 
the revocation of the grant of probate or administration, the new 
personal representative of the deceased shall, subject to the provi- 
sions of sections 3 and 4, have the right to recover from the person 
acting as executor or administrator as aforesaid, any part of the 
estate remaining in his hands undistributed, and no more; and shall, 
subject to the provisions of the Statutes of Limitations, be entitled 
to recover from any one who erroneously received any portion of 
the estate of the deceased as one of his next of kin, or as a devisee, 
legatee, or heir, or as the husband or wife of the deceased the por- 
tion so received or the value thereof. Ont. Acts, 1890, c. 29, s. 2. 


3. The said executor or administrator shall have the right to Costs of 
retain out of any amount remaining in his hands undistributed his executor 
P sar : oradminis- 

proper costs and expenses in the administration of the estate. Ont. totors, 


Acts, 1890, c. 29, s. 3. 


4. Nothing herein contained shall protect any person acting as Persons 
adwinistrator or executor where such person has been privy to any nsele 
fraud by means of which the grant of administration or probate was lently. 
obtained, or in cases arising under section 1, in respect of anything 
done after he becomes aware that the person who was presumed to 
be dead is alive, or in cases arising under section 2, that the will was 
not duly executed, or for some other reason was invalid, unless the 
‘thing so done was in pursuance of a contract for valuable considera- 
tion made before the said executor or administrator was aware to 


the effect aforesaid. Ont. Acts, 1890, c. 29, 8. 4. 
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CHAPTER XII. 
APPOINTMENT OF NEW TRUSTEE. 


246. This part of the subject will not be complete 
without setting forth the following sections (4 and 5) of 
The Trustee Act, R. 8. O. 1897, c. 129. It will be seen 
that they provide for the continuance of the office of 
executor. 


4. (1) Where a trustee, either original or substituted, and whether 
appointed by the High Court or otherwise, dies, or desires to be dis- 
charged from, or refuses, or becomes unfit or incapable, to act in the 
trusts or powers in him reposed, before the same have been fully 
discharged and performed, it shall: be Jawful for the person or per- 
sons nominated for that purpose by the deed, will, or other instru- 
ment creating the trust (if any), or if there be no such person, or no 
such person able and willing to act, then for the surviving or con- 
tinuing trustees or trustee for the time being, or the acting execu- 
tors or executor, or administrators or administrator, of the last 
surviving and contiiuing trustee, or for the last retiring trustee, by 
writing, to appoint any other person or persons to be a trustee or 
trustees, in place of the trustee or trustees dying, or desiring to be 
discharged, or refusing, or becoming unfit, or incapable to act as 
aforesaid; and so often as any new trustee or trustees is or are so 
appointed as aforesaid, all the trust property (if any), which for the 
time being is vested in the surviving or continuing trustees or 
trustee, or in the heirs, executors, or administrators of any trustees 
or trustee, shall, with all'convenient speed, be conveyed, assigned and 
transferred, so that the same may be legally and effectually vested in 
such new trustee or trustees, either solely or jointly with the 
surviving or continuing trustees, or a surviving or continuing trus- 
tee, as the case may require; and every: new trustee to be appointed 
us aforesaid, as well before as after such conveyance, assignment 
or transfer as aforesaid, and also every trustee appointed by the 
High Court, either before or after the passing of this Act, shall 
have the same powers, authorities and discretions, and shall in all 
respects act as if he had originally been nominated a trustee by the 
deed, will, or other Instrument creating the trust. 


(2) The power of appointing new trustees hereinbefore con- 
tained, may be exercised in cases where a trustee, nominated in a 
will, has died in the lifetime of the testator. R. 8. O. 1887, c. 110, 
s. 3 
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3. (1) Where an instrument by which a new trustee is appointed Vesting of 
to perform any trust contains a declaration by the appointor to the piece 
effect that any estate or interest in any land subject to the trust, or in or continu- 
any chattel so subject, or the right to recover nnd receive any debt ing trus- 

: fe ; : tees with- 
or other thing in action so subject, shall vest in the persons, who, by out coven- 
virtue of such instrument, become and are the trustees for perform- ants. Imp. 
ing the trust, that declaration shall, without any conveyance or one mat 
ussigument, operate to vest in those persons, as joint tenants, and 34. en 


for the purposes of the trust, that cstate, interest or right. 


(2) Where an instrument by which a retiring trustee is dis- 
charged under this Act contains such a declaration as is in this 
section mentioned by the retiring and continuing trustees, and by the 
other person, if any, empowered to appoint trustees, that declaration 
shall, without any conveyance or assignment, operate to vest in 
the continuing trustees alone, as joint tenants, and for the purposes 
of the trust, the estate, interest, or right to which the declaration 
relates. 


(3) This section does not extend to any share, stock, annuity, or 
property only transferable in books kept by a company or other body, 
or in manner prescribed by or under an Act of Parliament or of this 
J.egislature. 


(4) For purposes of registration of an instrument ip any registry, 
the persun or persons making the declaration shall be deened the con- 
veying party or parties, and the conveyance shall be deemed to be made 
by him or them under a power conferred by this Act. 


(5) This section applies only to instruments executed after the 
Ist day of July, 1886. R. S. O. 1887, c. 110, s. 4. 


As to section 4 above set out, Mr. Lewin makes the 
following remarks: 


Lord Cranworth’s Act (23 & 24 Vict. ¢ 145), provided 
against the omission of a power of appointment of new 
trustees in any instrument of trust, and also against 
defects in the power, by enacting generally by the 27th 
section, that “ whenever any trustee, either original or 
substituted, and whether appointed by the Court of 
Chancery or otherwise, should die or desire to be dis- 
charged from, or refuse or become unfit or incapable to 
act in the trusts,” it should be lawful for the person 
nominated for that purpose by the instrument creating 
the trust, or if there should be no such person, or he 
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should be unable or unwilling to act,* then “for the 
surviving or continuing trustees, or trustee for the time 
being, or the acting executor or administrator of the 
surviving and continuing trustee, or for the last 
retiring trustee, by writing, to appoint any other per- 
son or persons to be a trustee or trustees,” and the 
Act gave the usual directions for vesting the trust estate 
(s. 27); and the following section made the Act apply to 
the case of a trustee dying in the testator's lifetime. But 
it will be observed that the Act did not provide for the 
case of a trustee going abroad, and it cannot be safely 


‘assumed that the word “ refuse” was meant to include 


a disclaimer (for a disclaiming trustee never was a 
trustee), (a), and its operation was by 'the 34th section of 
the Act restricted to instruments inter vivos executed 
after the passing of the Act (28th Aug., 1860), and to 
wills and codicils made, conformed or revived, after the 
date. 


It has been held (b) that the donee of the power under 
this Act could appoint two trustees in the place of an 
only trustee appointed by the settlor’s will. The above 
provisions of Lord Cranworth’s Act were, however, re- 
pealed by the Conveyancing and Law of Property Act, 
1881, and their place is now supplied by s. 10 of The 
Trustee Act, 1893. 


_ , £.g., where the power was vested in husband and wife who were 
living apart and unable to agree: Re Shepherd’s Trusts, W. N. 1888, p. 234. 


(a) Vicauntess D’Adhemar vy. Bertrand, 85 Beav. 10; Re Jackson's 
Trusts, 18 L, T. N.S. 80, 


(b) Re Breary, W. N. 1878, p. 48. 


PART: 


CHAPTER I. 


ROPERTY DEVOLVING UPON EXECUTORS AND 
ADMINISTRATORS UNDER THE DEVOLU- 
TION OF ESTATES ACT. 


247. In Ontario, before the first day of J uly, 1886, on Devolu- 
hich date the Devolution of Estates Act came into effect, eee 
te law with respect to the estate which an executor or ad- 1886. 
inistrator had in the property of the deceased, was as fol- 


WS: 


In the goods of the deceased the executor or administrator 
2d an estate, as such, in auter droit as the minister or dis- 
onser of the goods of the dead. All goods and chattels, real 
ad personal, went to the executor or administrator. “By 
ie laws of this realm,” says Swinburne, “as the heir hath 
ot to deal with the goods and chattels of the deceased, no 
ore hath the executor to deal with the lands, tenements and 
»reditaments.” In other words, both at law and in equity, 
te whole personal estate of the deceased vested in the execu- 
Tr or administrator. . 


248. These distinctions, as far as they relate to the p.y oy. 
‘volution of the estate of a testator or intestate upon his Li since 


; : at July, 
ecutor or administrator, are abolished.* They may and do 1836. 


* Sub-sec. (4) of section 4 of the Devolution of Estates Act pro- adminis- 
tes as follows:— a: trator to 
(4) Where any person applies to be appointed an administrator, give secur- 
d the administration applied for is a general administration, the ity tocover 
plication, and the affidavit in support thereaf, shall show the par- teal estate. 
ulars of the real estate of the deceased, and the value or probable 
lue thereof; and the amount of the security to be given shall have 
terence to such value as well as to the value of the other estate 
the deceased. R. 8. O., 1887, c, 108, 8. 4. 
Under sub-secs. (2) and (3) of section 4 there is a saving of the 
hts of a widaw and widower, which will be found in paragraphs 
0, 999. It is weli bere to notice the case of Re Tatham, 2 O. L. R. 
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still exist in ascertaining the rights of the parties interested 
in the estate between themselves; but the law as to devolution 
of an estate upon an executor or administrator is now con- 
tained in the following sections of the Devolution of Estates 
Act (R. S. 0. 1897, ¢. 127) ; 


Applice- 2. Sections 3 to 10, inclusive, of this Act shall apply only to 
ae of a. 4. the estates of persons dying on and after the Ist day of July, 1880. 


Rk, 8. O., 1887, c. 108, 8. 2. 


“In the main they seem to have been taken from an <Act of the 
* Province of New South Wales, No. 20 of 26 Vict. See Plomley v. 
“« Shepherd, G4 L. T. N.S. 94; (1891) A. C. 244; Martin v. Magee, 18 
Ac Miooe 


Estates to 3. Subject as above this aud the next seven sections of this Act 


which 3. 8, 
3-10 apply. 


Proviso, 


shall apply: 

(a) To all estates of inberitance in fee simple, and all estates 
held by the deceased for the life of anotber, in any tenements or here- 
ditaments in Ontario, whether corporeal or incorporeal, 

Clause (a) of section 3 is printed as amended by section 
3 chapter 1 of the Onturio Acts of 1902, which repealed the 
former subsection (a) and substituted the above. The words 
in the originul “ or limited to the herr as specwal occupart ” 
were struck out and the words “and all estutes held by the 
deceased for the life of another” rnserted. 


(b) To chattels real in Ontario. 


(ce) To all other personal property of any person who has died 
Ganiciued in Ontario. 


Provided that all real or personal property comprised in any 
disposition made by will in exercise of a general testamentary 
power of appointment shall be deemed to be within the provisions 
of this section, if otherwise applicable. BR. S. O. 1887, c 108, s. 3. 


343, where it was decided that goods of a deceased husband exempt 
from seizure under the Execution Act, R. S. O. 1897, e. TT, are not. 
except as to funeral and testamentary expenses, assets in the hands 
of his executors for the payment of debts, the effect of section 4 of 
that Act being to give his wife a parliamentary title thereto. 

The fact of the wife being residuary devisee, under the-husband's 
will. does not put her to ber election as to taking such goods either 
under her statutory title or under the gift of the residue, unless the 
testator clearly assumes to deal with them as part of the residue, and 
the fact that under the terms of the will the provision made for her 


shauld be in lieu of dower, does not create a presumption that he is 
dcaling with the goods. 
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4. (1) All such property as afaresaid which is vested in any Property 
person, or is comprised in any such disposition as aforesaid made © devolve 


by him, shall, on his death, notwithstanding any testamentary dis- Preate: 


position, devolve upon and become vested in his legal personal re- tive. 
préseatatives from time to time, and subject to the payment af his 
debts; and so far as the said property is not disposed of by deed, 
will, contract, or other effectual disposition, the same shall be dis- 
tributed as personal property not so disposed af is hereafter to be 
distributed. 


249. The sections above quoted declare that on the Meaning 
death of a person the estates specified devolve upon and be- oyrete™ 
come vested in the personal representatives of the deceased, 2°t4: 
subject to debts to be distributed as personal property. Un- 
der sections 9 and 16 personal representatives may sell and 
convey such real estate, not only in order to pay debts, but 
also to divide such estate. In every case where infants or 
lunatics are interested under sections 8 and 16 the consent 
of the Official Guardian must be obtained before a sale can 
be made. The result is that where the personal representa- 
tive cannot claim to act under the provisions of a will, but 
desires to make a sale, and the heirs or devisees are lunatic 
or are some adult and some infants, in such cases, or if the 
adults do not consent to the sale, the consent of the Official 
Guardian must be obtained. If obtained, the sale can be 
made. 


250. If the adults consent, then, if there are infants 
or lunatics, under section 8 (1), the consent of the Official 
Guardian is still necessary. The practical result of section 
16 is that it enables personal representatives to make a sale 
in spite of the refusal of adult heirs or devisees if they obtain 
the consent of the Official Guardian. Absent partics are con- 
sidered as non-concurrring. 


25. The power of selling is a different matter from Power of 
the duty to distribute. The persons who are to receive the ean poual 
property are defined by other sections of the Devolution of duty.te 


distribute. 
Estates Act. 
These sections will be stated later on when we come to 


deal with the subject of Distribution of Estates. 
K.2.A.—6 
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252. The right of an executor or administrator to sell 
or otherwise dispose of real property comprised in the estate 
vested in them as by section 9 laid down, is as follows: 


Suhel Y. Subject, as herein provided, the legal personal representa- 


representa- tives from time ta time of a deceased person shall have power to dis- 

br over Hose of and otherwise deal with all real property vested in them by 

perty. " yirtue of the preceding sections of this Act, With all the like incidents, 
but subject to all the like rights, equities and obligations, as if the 
same were personal property vested in them. R. S. O. 1887, c. 108, 
8. 9. 


Section 9 is printed as amended by section 9 of chapter 17 
of the Ontario Statutes, 1902, which corrects a slight clerical 
error in the original section—“ herein ” for “ hereinbefore.” 


° 


epee 25%. On the question of the power to sell it was at one- 


power time doubted whether the powers given by statute would 
cprsscmates supersede those set out in a will where the testator had con- 


refer © ferred upon his executor a power of sale. The doubt was 

Guardian. removed by the decisions in the cases Re Booth’s Trusts, 16 
O. R. 429; Re Koch v. Wideman, 25 O. R. 266. Provisions 
which testators may make as to the time and manner in which 
their estates are to be dealt with were there held not destroyed 
by the Act. 


See now secs, 1-3, c. 17, Stats, 1902, paye 93, post. 


254. Section 8 of the Devolution of Estates Act is as 


Beleg follows : 
paeie: 8.—(1) Where infants are concerned in real estate which but 


interested. for the preceding sections of this Act would not devolve on execu- 

bio) Stat, tors or administrators, no sale ar conveyance shall be valid under 
this Act without the written consent or approval of the Official 
Guardian of Infants appointed under The Judicature Act, or, in the 
absence of such consent or approval, without an order af the High 

Loca] _ Court. 

oes (2) The High Court may appoint the Local Judge of any county, 

counties, or the Local Master therein, as Local Guardian of Infants in such 
county during the pleasure of the Caurt, with authority to.give such 
written consent or approval as aforesaid instend of the-Official 
Guardian; and the Official Guardian and Local Guardian shall be 
subject to such general orders as the High Court may from time 
to time make in regard to their authority and quty under this 4.ct. 
R. S. O. 1887, ¢. 108, 8, 8. 
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As to infants there seems to be a repetition af provisions in Repetition 

ections 16 (1) and 8. Section 16 (1) says: “ Executors and admin- of provi- 
strators in whom the real estate of a deceased person is vested un- Hip eva 
er this Act ’—that is R. S. O. c. 127—shall have power ta sell, &c., 
rovided that “where infants are beueficially entitled to such 
eal extute us heirs or devisees,” no sale is valid ‘as respects 
uch infants” unless with the approval of the Official Guardian. 
‘ection 8 says: “* Where infants are concerned iv real estate, which 
ut for the preceding sections of this Act would not devalve on 
xecutors or administrators.”” That is, where infants are concerned 
1 real estate which under the old law did not devolve upon executors 
r administrators, but which under this Act does devalve upon them 
-then the consent of the Official Guardian is required. What is the 
ifference on this point between the two sections? Section 16 (1) 
eems to include section 8. 


255. In connection with sections 8 and 9, section 16 
nust, also, be read. This section mentions another purpose 
or which the power of selling may be exercised. This section 
s as follows: 


16. (1) Executors and administrators in whom the rea] estate of Executors, 
Geceased person is vested under this Act shall be deemed ta have ee 
s full power to sell and convey such real estate for the purpose, gain pow- 
ot only of paying debts, but also of distributing or dividing the ers as to 
-tate among the parties beneficially entitled thereto, whether there | ne a ey 
re debts or not. as they have in regard to personal estate; provided! 
lways, that where infants or lunatics are beneficially entitled to such proviso, 
sal estate as heirs ar devisees, or where other heirs or devisees do 
ot concur in the sale, no such sale shall be valid as respects such in- 
aots, lunatics, or non-concurring heirs or devisees, unless the sale 
. Mave with the appraval of the Official Guardian appointed under 
he Judicature Act; and for this purpose the Official Guardian afore- 
aid shall have the same powers and duties as he has in the case of Baye Stat. 


ofants. 


Seclion 16 (1) ia printed as amended by section 17 of 
hapler 17 of Ontario Statutes of 1900. 


Section 16 (1) was further amended as follows by section ae ae 


i) 2 - of is 
‘ of chapter 17 of Ontario Statutes, 1902, by adding the follow me I 
ng clause (a) : 

(a) The administrators and executor shall also have power Division 


rith the coneurrence of the persons bencficially entitled thereto, or nee 
ith the approval of the Official Guurdian where there are infauts, 
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pereons lunatics or non-concurring persons beneficially entitled, to divide the 

beneficial- estate of the deceased, or any portion or portions thereof, amangst 

ly entitl the persons entitled thereto. 

Applica- (2) This section shall not apply to any administrator where Ne 

tion of letters of administration are limited to the personal estate exclusive 

section = gf the real estate, and shall not derogate from any right posssessed 
by an executor or administrator independently of this Act. Ont. 
Acts, 1891, c. 18, s. 2. 


256. By section 5 of chapter 17 of Ontario Statutes, 
1902, the powers of executors and administrators are further 
extended. That section is as follows: 


Powers of 5. The powers of an administrator and of an executor under the 
adminis- gnid Act are hereby declared to include the power of leasing lands 
trator und : . 
executor 2d of mortgaging lands for the purpose of paying debts, but no 
as to leas-lecse hereafter made under such power shall, where an infant iv 
Bs dle interested, extend beyond the coming of age of the said infant, or 
gaging. where more infants than one are interested, shall extend beyond 
the coming of age of the eldest of said ivfants. The written con- 
sent or appraval of the official guardian to a lease or mortgage under 
the said power shall be required under the like circumstances, as it 


would be required if the land were being sold. 


Adminis- 257. Where administrators in contracting to sell lands 
ga dite under circumstances not requiring the consent of the Official 
asa Guardian, nevertheless made the contract of sale subject to 
like a his approval, and, as was alleged, lost the sale by having 
trustee for A : : 
sale. through negligence and delay failed to obtain such approval 
within the time required by the contract, but had acted 
throughout with good faith and to the best of their judg- 
ment :— 
Held, that they were not lable to make good to the estate 


the deficiency resulting from a resale. 


Under the above Act, executors and administrators are 
not, in all respects, in the same position as a trustee for sale 
of lands. 


Upon the latter is cast a duty to sell, upon the former a 
mere discretion to be exercised only for certain purppecs and 
in certain events. 


Semble, where the approval of the Official Guardian is | 
not required, notice need not be given to him under Rule 1005. 
In re Fletcher’a Estate, 26 O. R. 499. 
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258. A testator devised to his daughter a lot of land Executors 
charged with a legacy. The daughter pre-deceased the testa- ell ee to 
tor, leaving two children to whom the lot deseended. woe 


On application by the executors.at the instance of the 
Official Guardian, it was 


Held, that it was the duty of executors to sell the land 
and pay the legacy. 
Re Eddie, 22 O. R. 556. 


259. Land was conveyed in 1874 to a husband and Husband 


as adminis- 
wife who were married in 1864 :— trator can 
make title. 


Held, that they took like strangers, not by entireties, but 
as tenants in common :— 


Held, also, that the husband could by the Devolution of 
Estates Act, as administrator of the wife, and in his own 
right, make a valid conveyance of the whole land, although 
there were no debts of the wife to pay. Afartin v. Magee, 19 
O. R. 705, distinguished. 


Re Wilson and Toronto Incundescent Electric Light Co., 
20 O. R. 397. 


Sale of land—Unknown quantity. 
Sea v. McLean, 14 S. C. R. 6382. 


Power of sale. 
Johnson v. Kraemer, 8 O. R. 198. 


Power to sell, implied power ta take back mortgage. 
Re Graham Contract, 17 O. R. 570. 


Where executors are given express power to sell Jands, whether 
coupled with an interest or not, such power can be exercised by a 
surviving executor. 

In re Koch, 25 O. R. 262. 


The administrators of an insolvent deceased person contracted to 
sell some of his lands. Subsequently to the contract a creditor who 
had obtained a judgment against the deceased in his life time issued 
execution thereon under an ex parte order therefor against the estate 
in the hands of the administrators :— 

Held, that the execution formed no charge or encumbrance on 
the lands contracted to be sold. 
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Orders should not be made ex parte allawing issue of execution 
against goods of a testator or intestate in the hands of an executor 
or administrator. 


In re Trusts Corporation of Ontario and Boehmer, 26 O. 
R. 191. 


An executor or administrator cannot make the lands of the 
testator or intestate the subject af speculation or exchange by him 
in the same manner as if the lands were his own, 


The Court refused to decree specific performance of a contract 
by an executor to exchange lands of his testatrix for other lands, as 
the purpose of the exchange could not have been the payment of 
debts or the distribution af the estate, and it was shown that the 
beneficiaries objected to the exchange, and it did not appear that 
the official guardian had been consulted. 


Tenute v. Walsh, 24 O. R. 309. 


Under the Devolution of Estates Act, the executor of a deceased 
lessor can make a valid renewal of a lease pursuant to the covenant 
of the testator to renew. 


Re Canadian Pacific R. W. Co. and National Club, 24 O. 
R. 205. 


260. When the Official Guardian’s consent is necessary 
to a sale of land as mentioned in the Act, the following rules 
must be observed: 


1. By Rule 971, “Before an executor or administrator 
takes proceedings under the Devolution of Estates Act for the 
sale of real estate in which an infant is concerned, he shall 
give to the Official Guardian or other officer charged with the 
duties referred to in the 8th section of the said Act notice 
of the intention to sell, and shall not be entitled to any ex- 
penses incurred before giving such notice.” 


2. Produce the probate or letters of administration to, 
and leave a copy with, the Official Guardian. 


3. Produce evidence by affidavits of the next Ob kin and 
their respective ages. 


4. Produce evidence of the value of the land for re pur- 
pose of sale. The testimony of independent, experienced and 
reliable pergons is essential. 
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5. If the land is under mortgage produce a statement from 
the mortgagee of the amount due on his mortgage, if it can 
be got ; if not, some reliable evidence of the amount due. 


If negotiations for sale are pending the Official Guardian 
will, upon the above material, assent to the sale if a proper 
one. If no negotiations are pending he will assent to a sale 
to be made. 


In the meantime it is necessary for the administra- 
tors to:— 


6. Advertise for creditors in the usual way, and prove the 
advertisement to the Official Guardian. Produce the sheriff’s 
certificate as to executions against the deceased. All claims, 
both paid and unpaid, and all known to the executor or ad- 
ministrator, whether sent in or not, must be exhibited to the 
Official Guardian. 


7. Prove the amount of the personal estate, and show 
what disposition, if any, has been made of it. 


8. The widow must elect between her dower and her share 
under the Act, and the deed of election must be produced. If 
the land was under mortgage, show when it was made, and 
whether it was for purchase money or for a loan, as dower 
is to be computed according to circumstances. 


9. The purchase money must be paid into the Canadian 
Bank of Commerce, to the joint credit of the executor or ad- 
ministrator and the Official Guardian. 

10. The draft conveyance must be approved by the Official 
Guardian, and he will, before delivery, mark his assent on the 
»onveyance. 


Rule 972 is as follows: 
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972. The Official Guardian or ather officer aforesaid, or any per- Applica. 
on interested in the land or in the proceeds of the sale thereof, may */0n to 


ipply in a summary manner to a Judge in Chambers, upon notice 
‘© ail parties concerned, or to such parties as the Judge may direcz. 
‘or such direction or order touching the real estate and the proceeds 
‘thereof, or the costs of the proceeding, as to the Judge may seem fit. 


Judge. 
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261. In order to make valid certain sales sections 17 
and 18 were passed, which legalized transactions up to 4th 
May, 1891, and also provided that the acceptance of a share 
of the purchase money by any person should be deemed a 
confirmation of the sale. It is not necessary to reprint these 
sections, because these protective provisions have been still 
further extended by sections 6 and 7 of chapter 17 of the 
Ontario Statutes, 1902. 


These sections provide that sales of realty made and leases 
and mortgages granted by executors and administrators with 
the written consent or approval of the Official Guardian prior 
to 1%th March, 1902, whether the probate of the will of the 
testator or letters of administration to the estate of the in- 
testate have been taken out before or after the expiration of 
a year after the death of the testator or intestate, shall be 
valid as respects all the heirs or devisees, whether infants or 
of full age, for or on behalf of whom the consent of the Offi- 
cial Guardian has been obtained, and sales of land by execu- 
tors and administrators in other cases made prior to 17th 
March, 1902, shall be adjudicated upon in like manner as is 
provided in sub-section 3 of section 17,* and shall] be valid 
unless questioned in an action within one year from 17th 
March, 1902, except in any case where the approval of the 
Official Guardian was required, and was not obtained. 


Where, prior to 1%th March, 1902, there has been a sale 
by executors or administrators, no infant being concerned, 
and no consent or approval of the Official Guardian having 
been obtained, but the person, or one of the persons, benefici- 
ally entitled has received and accepted, or shall hereafter re- 
ceive and accept, his share or supposed share of the purchaze 
money, such acceptance shall be deemed a confirmation of the 
sale as respects such person. 


*Sub-section 3 of section 17 is as follows:— : 

(3) Sales of such real estate as aforesaid made prior to the said 
4th day of May. 1891, by executors and administrators in other 
cases shall be adjudicated upon according to equity and good con- 
science, in view of all the circumstances, and every sale which has 
Pet made in good faith and for a fair consideration shali be held 
valid. 
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262. Persons purchasing under the Act are protected 
as follows: 


19. Persons bona fide purchasing real estate from the executors Bona fide 
or administrators of a deceased owner in manner authorized by purchasers 
this Act shall be entitled to hold the same freed and discharged from phereate 
any debts or liabilities of the deceased owner not specifically charged free from 
thereon otherwise than by his will, and from all claims of his de- 4e%&- 
visees and heirs at law as such, and the purchasers shal! not be 
bound to see to the application of the purchase maney. Ont. Acts, 

1891, c. 18, 8. 5. 


20. Persons bona fide purchasing real estate from a devisee, Boar hae 
whose devise has been assented to by the executors or administra- purchasers 
tors by deed, or by writing under their hand, or bona fide purchas- Of estate 

: rom de- 
ing the real estate from any heir-at-law or devisee ta whom the yisees to 
same has been conveyed by the executors or administrators, shail hold same 
be entitled to hold the same freed and discharged from any unsatis- Alte 
fied debts and liabilities of the deceased owner, not specifically 
charged thereon otherwise than by his will, but nothing herein con- 
tained shall lessen or alter the rights of creditars as against the exe- 
cutors or administrators personally, or the rights of creditors as 
against any devisee, heir-at-law or next of kin in whom real estate 
of a deceased debtor has been vested by the executors ar adminis- 
trators, or permitted to become vested, to the prejudice of such credi- 
tors. Ont. Acts, 1891, c. 18, s. 6. 


Proviso. 


263. In re Reddan, 12 O. R. 781, it was held that the Effect of 
effect of the Devolution of Estates Act was to abolish the dis- Be” of 
tinction between real and personal property: for the purposes Act 
of administration, and to cast the whole upon the personal 
representative for distribution as personalty. 


In re Malladine, 10 C. L. T. 226, the right of an admin- 
istrator to sell realty, except where needed to pay debts, was 
denied. 


In Martin v. Magee, 18 A. R. 384, it was decided that a 
devisee or heir could not make a title without a conveyance 
from the executor or administrator, whether there were debts 
or not. This construction of the law had been declared by 
Ontario Statutes, 1891, c. 18, which enacted that exccutors 
and administrators should have power to sell and convey real 
estate for the purpose not only of paying the debts, but also 
of distributing the estate among the parties bencficiaily en- 
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titled as directed by the Act. Section 16 above printed is 
a consolidation of the law thus amended (para. 255). 


Stee to By the Act of 1891, c. 18, it was enacted that the 
iv. real estate of a deceased person should shift on to the benefi- 


ciaries at the expiration of a year from the death, but power 
was given to the personal representative to prevent this by 
registering a caution. If he omitted to caution, however, 
the land was irretrievably gone from him. In 1893, by the 
Act 56 Vict. c. 20, power was given to caution after the land 
had shifted, and the Act, by section 4, was declared to be ap- 
plicable to the estates of persons dying “before or after the 
passing of the said Act or this Act.” The Act of 1891 was 
held not to be retrospective.* But the effect of section 4 of 
the Act of 1893 was apparently to make it retrospective, and 
to enable the personal representative to caution after the time 
in cases to which the original Act had not applied at all. The 
Chancellor at first held (Re Baird, 13 C. L. T. 277), that the 
effect of section 4 of the Act of 1893 was to make the Act of 
1891 retrospective. Thus, though originally not retrospec- 
tive, it became retrospective after being in force two years. 
But again, in re Martin, 26 O. R. 465, the Chancellor, after 
further consideration, held that Re Baird was not correctly 
decided, and that the effect of the Act of 1893 was not to 
make the Act of 1891 retrospective. Thus, the estate of a 
person dying before the 4th of May, 1891, was not subject 
to shifting or cautioning. And the Act of 1893 was, there- 
fore (contrary to its express terms), restricted in its retro- 
spective operation to the estate of persons dying before the 
Act was passed, but after the Act of 1891. The Legislature 
(Ont. Acts 1897, c. 14, s. 29) amended section 4 of the Act 
of 1893 by striking out the words “before or,” thus making 
it operative only from the date of the passing of the Act of 
1891—namely, 4th May, 1891. Two periods were thus fixed: 
—one, from the Devolution of Estates Act, Ist July, 1886, to 
4th May, 1891, and the estates of persons dying during this . 
period were not subjected to shifting or cautioning; the other | 
from 4th May, 1891, during which the estates of persons — 
dying were liable to shifting and cautioning. | 


*In re Ferguson, 11 C. L. T, 201. | 
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2G3a. By section 12 of chapter 17 Ontario Acts, 1902, 


he possible results of this anomaly have been rectified as 
ollows : ; 

12. (1) Real estate of persons who have died on or after the first Real es- 
ay of July, loot, and before the fourth day of May, 1891, which has et 
ot already been disposed of or conveyed by the executors or admin- dying be- 
itrators of such persons shall at the expiration of one year tween lst 
rom the passing of this Act (17th March, 1902) be deemed thence- ee ees c 
orward to be vested in the devisees or heirs beneficially entitled May, 1891. 
1ereto (or their assigns, as the case may be), without any convey- 
uce by the executors or administrators, unless within the said year 
ach executors or administrators shall have caused to be registered 
caution as authorized in respect of the real estate of persons dying 
fter the said fourth day of May, 1891, by the Act passed in the 
fty-fourth year af her late Majesty’s reign, intituled an Act respect- 
ig the sale of Real Estate by Executors and Administrators. 


(2) In case of such caution being so registered, this section shall 
ot apply to the real estate referred to therein for twelve months 
om the time of such registration, or from the time of the registration 
‘the last of such cautions, if more than one are registered. 


(3) This section shall be applicable, notwithstanding a grant of 
robate of the will of the deceased or administration to his estate 
ay not have been made prior to the expiration of the snid period. 


263. The following sections contain the Revised Statu- Cautions. 
ory rules as to cautions by executors or administrators. 


13. (1) Real estate af persons dying on or after the 4th day of Realestate 
ay, 1891, not disposed of or conveyed by executors or administra- Bot diss 
rs within three years after the death of the testator or intes- yithin 
te shall, subject to the Land Titles Act, in the case of land regis- three years 
red under that Act, at the expiration of the said period, whether he haha 
‘obate of the will of the testator or letters of administration to the less cau- 
tate of the intestate has been taken or not, be deemed thencefor- eee Ree: 
ard to be vested in the devisees or heirs beneficially entitled thereto as Stat, 0.138. 
ich devisees or heirs (or their assigns, as the case may be), without 
ly conveyance by the executors or administrators, unless such 
‘ecutors or administrators, if any, have caused to be registered. 

the registry office, or land titles office where the land is under 
e Land Titles Act, of the territory in which such real estate is situate, 


caution under their hands that it is or may be necessary for them 


*The period of “three years” has been substituted for “ ticelre 
onths” as to estates of persons dying on or after 17th March. 1901. 

2. c. 17, Ont. Acts, 1902, printed in full on page 93. 

As to effect of cautioning see Ianson v. Clyde, 31 O. R. 5 79 post, 
tsragraph 1279. 
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to sell the said real estate, or part thereof, under their powers and in 
fulfilment of their duties in that behalf; and in case of such caution 
Boo ot being so registered, this section shall not apply to the real estate Te- 
caution, ferred to therein for twelve months from the time of such registration, 
Rev. Stat., or from the time of the registration of the last of such cautions if more — 
Sale. than one are registered. Ont. Acts, 1891, c. 18, 8. 1 (1) ; 1893, c. 20, 
ss. 3, 4; 1897, c. 3, 8. 3; c. 14, 8. 29, part 
(2) The caution may be in the form or to the effect following: 
We (A. B. and C. D.), executors of (or administrators with the | 
will annexed af, or administrators of) , who died on or about 
the day of , do hereby certify that it may be necessary 
for us under our powers and in fulfilment of our duties as executors | 
(or administrators) to sell the real estate of the said , or 
part thereof (or the cautian may specify apy particular parts or 
parcels), and of this all persons concerned are hereby required to 


If caution ; 
specifies take notice, 


ae _ And the execution of the said caution shall be verified by the | 
affected, affidavit of a subscribing witness in manner prescribed by the Be- | 
With- gistry Act. | 
abe dr (3) In case the caution specifies the tracts or parcels which the 
executors or administratars may have occasion to sell, the caution 

shall be effectual as to those tracts or parcels only. i 

(4) The executors or administrators before the expiration of the | 

twelve months may file a certificate withdrawing the caution men- 

tioned in the preceding sub-sectians; or withdrawing the same as to | 

any parcel of land specified in such certificate, and such eritate | 

of withdrawal may be to the effect follawing:— by 

eh era We, , executors (or administrators) of o| 
drawal to hereby withdraw the caution herctofore registered with _ to 
be verified the real estate af the said (or as the case may be). Ont. 


on oath. Acts, 1891, c. 18, s. 1 (2-4). 


(5) The certificate of withdrawal shall be verified by the affidavit 
of a subscribing witness, which shall be in the following form, or 
to the like effect: 

I, G. H., ete., make oath and say: I am well acquainted with | 
A. B. and C. D., named in the above certificate; that 1 was pre- 
sent and did see the said certificate signed by the said A. B. and 
C, D.; that I am a subscribing witness to the said certificate and 
I believe the said A. B. and C. D. to be the persons who registered 
the caution referred to in the said certificate. Ont. Acts, 1897, c. 
15, Sched. A. (42). | 


(G) Before the expiry of a caution another caution may be re- 
gistered, and so on from time to time as long as the executors or 
administrators consider such action necessary and every such cau- 
tion shall continue in force for twelve months from the time of its: 
registration. Ont. Acts, 1897, c. 15, Sched. A (43). 


Renewal 
of caution. 
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(1) The limitation of the operation of this section to the real Certain 
estate of persans dying on or after the 4th day of May, 1891, shall Conveyan- 


not affect any conveyance made before the 13th day of April, 1897. yenea: 


Ont. Acts, 1897, c. 14, s. 29, part. 


Section 13 has been amended and applied as follows by 
sections 1, 2, and 8 of chapter 17 ey the Ontario Statutes of 
1902% 


(1) Nothing in section 13 of the Devolution of Estates Act shal! Rev. Stat. 
be held to derogate from any right possessed by an executor.ar ad- ©: 127, 8. 


13, 
ministrator with the will annexed under a will or under The Trustee 18, not to 
Act, or from any right possessed by a trustee under a will. rights of 

executor, 


(2) The preceding section shall operate as if the same had been ete, 
enacted on the 4th of May, 1891, except that nothing therein con- Act to be 
tained shall affect the constructian of the said section 13 as respects pica Mee 
any conveyance heretofore made by any devisee or heir, but so far as May, 1891. 
it affects any such conveyance, the said section 13 shall be construed 


as if the preceding section had not been enacted. 


(3) The said section 13 is amended by substituting the words py Stat. 
“three years” for the words “twelve months” occurring in thec. 127, s. 
third line af the said section, but such amendment shall only apply a amend- 
to the real estate of persons who have died within one year before ’ 
the passing of this Act, or shall hereafter die. 


14. Where executors or administrators have, through oversight Registra- 
or otherwise, omitted to register a caution within the proper time tion of cau- 
after the death of the testator or intestate, as provided by the pre- patter 
ceding section, or have omitted to re-register a caution as required from death 
by the said section, they may register the caution in either case of testator. 
notwithstanding the lapse of the praper time respectively provided Proviso. 


for the said purposes, provided they register therewith. 

1. The affidavit of verification therein mentioned. 

2. A further affidavit stating that they find or believe that it is 
or may be necessary for them to sell the real estate of the 
testator ar intestate (or the part thereof mentioned in the 
caution, as the case may be) under their powers and in 
fulfilment of their duties in that behalf. 

3. The consent in writing of any adult devisees or heirs whose 
property or interest would be affected; and 

4. An affidavit verifying such consent; or 

5. In the absence and in licu of such consent, an order signed by 
a High Court Judge or Caunty Court Judge, or the certifi- 
eate of the Official Guardian approving of and authorizing 


*7'hig clause is printed as amended by scction 10 of chapter 17 of 
Ontario Statutes, 1902. The original tords “ twelve months” struck 
out and “ proper time” substituted, 
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the caution to be registered, which order or certificate the 
Judge or Official Guardian may make with or without no- 
tice, on such evidence as satisfies him of the propriety of 
permitting the cautian to be registered; and the order to be 
registered shall not require verification, and shall rot be 
rendered null by any defect, or supposed defect, of form or 
otherwise. Ont. Acts, 1893, c. 20, s. 1. 


Section 14 has been explained as follows by section 4 of 


chapter 17 of the Ontario Statutes of 1902: 
4, Section 14 of the suid Devolution of Estates Act shall extend 
to cases where a grant of probate of the will or of administration 


‘to the estate of the deceased may not have been made within 


twelve months or any langer period after the death of the testator 
or intestate. ‘This section shall be deemed to have been in force on 


and from the 27th day of May, 1893. 


15. In case of such caution being registered or re-registered 
under the authority of the preceding section, such caution shall have 
the same effect as a caution registered within the proper time from 
the death of the testator or intestate save as regards persans who 
in the meantime may have acquired rights for valuable considera- 
tion from or through the heirs or devisees, or some of them; and 
save also and subject to any equities on the part of non-consenting 
heirs and devisees, or persons claiming under them for improve- 
ments made after the time within which executors and administra- 
tors might without any consent order or certificate have registered 
a caution if their lands are afterwards sold by such executors or ad- 
ministrators. Ont. Acts, 1803, c. 20, s. 2. 


Section 15 is printed as amended by section 11 of chapter 
17 of the Ontario Acts, 1902. “ Proper time” substituted for 
“twelve months.” “ After the time within which the erecu- 
tors and administrators might without any consent order or 
certificate have registered a caution” for original words “ ex- 
piration of twelve months from the death of the testator or 
intestate.” 


263°. The devisee of real estate under the will of a 
testator, subject to the Devolution of Estates Act and amend- 
ments, has a transmissible interest in the lands during the 
twelve months* after the death of the testator, pending which 
time they are vested by the Act in the legal personalsrepre- 
sentatives. 

And where real estate devised by a will so subject, of which 
letters of administration with the will annexed had been 


*Now three years. 
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granted during the twelve months succeeding the testator’s 
death, but as to which no caution had ever been registered, 
was, during such period, mortgaged by the devisee in good 
faith :— 

Held, that the mortgage was operative between the devisve 
and the mortgagee when made, and became fully so as to 
land and against the personal representatives when the 
year expired, in the absence of any warning that it was needed 
for their purposes. 

Re McMillan, McMillan v. UcMillun, 24 O. BR. 181. 


2681. Letters of administration to the real estate of an 
intestate who died on October 18th, 1900, were issued to the 
defendants on October 14th, 1901. Prior to the latter date 
the defendant had advertised the lands for sale on October 
22nd, 1901, on the day preceding which date, the plaintiff, 
one of the heirs, applied for an injunction to restrain the sale. 
No caution had been filed within the year, nor did it appear 
that there were any debts of the deceased ;— 

Held, that the plaintiff was entitled to an injunction, for 
when the defendant advertised the lands for sale he had no 
right to do so, and at the proposed time for sale he had no 
right to resell, since by the operation of the Devolution of 


Estates Act the property had vested in their heirs. 
Dyer vy. Grove, 2 O. L. R. T54. 


264 In order that executors may be placed in a posi- ,, 
Powers of 


tion to deal with the real estate of the testator the following executors 
over real 


statutory provisions have been enacted: R. S. O. 1897, c. 129, ora. 
The Trustee Act. 


24. Where any person has entered into a cantract in writing for 
the sale and conveyance of real estate, or of any estate or interest | etc., may 
therein, and such person has died intestate, or without providing by convey in 
will for the conveyance af such real estate, or estate or intcrest paca 
therein to the person entitled, or to become entitled to such convey- tract for 
ance under such contract, then if the deceased would be liable to ow made 
execute a conveyance were he alive, the executor, administrator, or a deceas- 
administrator with the will annexed (as the case may be) of such de- 
ceased person shall make and give to the person entitled to the same 
a good and sufficient conveyance, or conveyances, of such estates, and 
of such nature as the said deceased, if living, would be liable to give, 
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but without covenants, except as against the acts of the grantor: 
and such conveyances shall be as valid and effectual as if the de 
ceased were alive at the time of the making thereof and had exe- 
cuted the same, but shall not have any further validity. R. S. O. 
1897, c. 129, s. 24 (8s. 26 R. S. O. 1887, c. 110). 
Duties and 25. Every executor, administrator, and administrator with the 
ee will annexed, shall, as respects the additional powers vested in him 
executor by this Act, and any money or assets by him received in consequence 
and of the exercise of such powers, be subject to all the liabilities and 
pane compellable to discharge all the duties of whatsoever kind which, 
ing under as respects the acts to be done by him under such powers, wauld 
He etch have been imposed upon an executor or other person appointed by 
Act. the testator to execute the same, or in case of there being no such 
executor or person, wauld-have been imposed by law upon any 
person appointed by law or by any Court or Judge of competent 
jurisdiction to execute such powers. R. S. O. 1897, c. 129, s. 25 
(s. 27, R. 8S. O. 1887, c. 110). 


Pacer 26. Where there are several executors, administrators, or ad- 
iven by Ministrators with the will annexed, and one ar more of them die. 
this Act to the powers hereby created shall vest in the survivor or survivors. 
twoor BR. S. O. 1897, ¢. 129, 8. 26 (s. 28, R. S. O. 1887, c. 110). 


more to 


survive, 

Sales free 26%. Where the deceased was married and left him 

fro surviving a widow, the following provisions enable the per- 
sonal representative to make a sale of land free from the 
claims of such dowress (Dev. of Estates Act). 

Applica- 11. (1) Where the personal representatives of a deceased person 

aie. are desirous of selling any land devolving upon them free from 

lowing dower, they may apply to a Judge of the High Court, and if the 

ae Judge appraves he may, by an order to be made by him in a sum- 

personal ™ary way, upon such evidence as to him seems meet, and either ex 

represen- parte, or upon notice (to be served personally, unless the Judge 


eee otherwise directs), determine whether the land shall be sold free from 
the right of the dowress; and in making such determination regard 
shall be had to the interests of all the parties. 


(2) No ex parte arder shall be made unless where eervice upoo 
the dowress cannot be conveniently made. 


(3) If a sale free from such dower is ordered. all the right and 
interest of such dowress shall pass thereby; and no conveyance or 
release to the purchaser shall be required from such dowress: and 
the purchaser, his heirs and assigns, shall hold the premises freed 
and discharged from all claims by virtue of the rights af any such 
dowress, whether the same be to any undivided share, or to the 
whole or any part of the premises sold. 
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(4) In such case the Court or Judge may direct the payment of 
such sum in gross out of the purchase money to the person entitled 
te dower as may be deemed, upon the principles applicable to life 
annuities, a reasonable satisfaction for such right or interest; or 
may direct the payment to the person entitled to dower of an annual 
sum, or of an income or interest to be derived from the purchase 
money or any part thereof, as may seem just, and for that purpose 
may make such order for the investment or other disposition of the 
purchase money or any part thereof as may be necessary. Ont. Acts, 
1897, c. 14, 8. 30. 


266. In connection with this subject, the following Land of 


section should be noticed, taken from R. 8. O. 1897, «¢. Bitjecere 


168, An Act respecting Infants. dower. 


9. 1f any real estate of an infant is subject to dower, and the In cases of 
person entitled to dower consents in writing to accept in lieu of dower 
dower any gross sum which the Court thinks reasonable, or the per- toueive 
inanent investment of a reasonable sum in such manner that the ve made. 
interest thereof be made payable to the person entitled to dower 
during her life, the Court or Judge may direct the payment of such 
sum in gross, out of the purchase money to the person entitled to 
dower, as may be deemed upon the principles applicable to life 
annuities a reasonable satisfaction for such estate; or may direct the 
payment to the person entitled to dower of an annual sum, or of the 
income or interest to be derived from the purchase money, or any 
or any part thereof, as may seem just, and for that purpose may make 
such order for the investment or other disposition of the purchase 
money, or any part thereof, as may be necessary. R.S. O. 1897, c. 


137, s. Y. 


267. Where the lands of the testator are subject to Landseub- 
oncumbrance, the following provisions from the Trustee *'° 
Act (R. 8. O. 1897, c. 129) apply: brances. 


16. Where, by any will coming into operation after the eighteenth Devisee in 
day of September, 1865, or after the passing of this Act, a testator anh mey, 
charges his real estate, or any specific portion thereof, with the pay- money by 
ment of his debts, or with the payment of any legacy, or other spec!- sale or 
fic sum of money, and devises the estate so charged to any trustee bo iy 
or trustees for the whole of his estate or interest therein, and does charges, 
not make any express provision for the raising of such debt, legacy celia 
or sum of money out of such estate, the said devisee or devisees in want of 
trust, notwithstanding any trusts actually declared by the testator, Cowen 
may raise such debt, legacy or money as aforesaid, by a sale and tp, wi}). 


absolute disposition by public anction, or private contract, of the 
K.K.A. —7 
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Imp. Aoct., said real estate, or any part thereof, or by a mortgage of the same, 
22-23 V.c. or partly in one mode and partly in the other; and any deed or deeds 
ees of mortgage so executed, may reserve such rate of interest and fix 

such perlod or periods of repayment, as the person or persons execut- 

ing the same think proper. R. S. O. 1897, c. 129, s. 16 (8. 18, R. S. 

QO. 1887, c. 110). 
Power 17. The powers conferred by the next preceding section shall 
Bice hy extend to all and every the person or persons in whom the estate 
extended devised is for the time being vested by survivorship, descent or 
anata devise, or to any person or persons appointed under any power in 
aces, ete. the will or by the High Court, to succeed to the trusteeship vested 
Imp. Act, in such devisee or devisees in trust as aforesald. R. S. O. 1897, c. 


35. 15," 129, 8. 17 (s. 19, R. 8. O. 1887, c. 110). 


Executor 18. If a testator, who creates such a charge as is described in 
ea section 16, does not devise the real estate charged as aforesaid in 
raising such terms as that his whole estate and Interest therein become 
hate vested in any trustee or trustees, the executor or executors for the 
there is no time being named in the will (if any) shall have the same or like 
special power of raising the said moneys as is hereinbefore conferred upon 
Toe Acts the devisee or devisees in trust of the said real estate: and such 
22-23 V.c. powers shall from time to time devolve to and become vested in the 
35, 8. 16. person or persons (if any) in whom the executorship is for the time 

being vested; but any sale or mortgage under this Act rhall operate 

only on the estate and interest of the testator. R.S. O. 1897, ¢. 129, 


8. 18 (s, 20, R. S. O. 1887, c. 110). 


Purchas- 19. Purchasers or mortgagees shall not be bound to inquire 
noe eae 4 whether the powers conferred by the preceding three sections of this 
to enquire Act, or any of them, have been duly and correctly exercised by the 
meee person or persons acting in virtue thereof. R. S. O. 1897, c. 129, a 


Sowerk.. . 10 (Sy alackt. 8. O; 1887, © 110), 


Trop, ot 20. The provisions contained in the preceding four sections shall 


45, 8. 17. “not in any way prejudice or affect anv sale or mortgage already 
Section 16 made or hereafter to be made under or in pursuance of any will 
mage coming into operation before the 18th day of September, 19: 
tain sales but the validity of any such sale or mortgage shall be ascertained 
nor to and determined in all respects as if the said sections had not been 
Pree enacted; and the said several sections shall not extend to a devize 
fee or in to any person or persons in fee or in tail, or for the testator’s whole 
tail. Imp. estate and interest charged with debts or legacies. nor shall they 
Vio 86h a affect the power of any such devisce or devisees to sell or mortgage 
18. as he or they may by law now do. R. 8. O. 1807, c. 120.°s, 20; 8. 22. 


K. S, O. 1887, e. 110. 
Direction 


togaliicen 21. Where there is in any will or codicil of any deceased person 
may be ex- (whether such will has been made or such person has died before or 


ercised by after the first d January, ° 
executor ay of January, 1874), any direction, whether express 
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or implied, to sell, dispose of, appoint, mortgage, incumber, or lease when no 
any real estate, and no person is by the said will or some codicil %her 
thereto or otherwise by the testator appointed to execute and carry lar 
fhe same into effect, the executor or executors (if any) named in ™ exercise 
such will or codicil] shall and may execute and carry into effect ney 
every such direction to sell, dispose of, appoint, incumber, or lease 

such real estate, and any estate or interest therein, in as full, large, 

and ample a manner, and with the same legal effect as if the execu- 

tor or executors of the testator were appointed by the testator to 

execute and carry the same into effect. R. S. O. 1897, c. 129, s. 21 

(s. 23, R. S. O. 1887, c. 110). 


22. Where there is in any will or codicil thereto of any deceased Adminis- 
person (whether such will has been made, or such person has died tratorwith 
before or after the first day of January, 1874, any power to any eiia 
executor or executors in such will to sell, dispose of, appoint, mort- exercise 
gage, incumber or lease any real estate, or any estate or interest senda 
therein, whether such power is express or arises by implication, and to the 
where, from any cause, letters of administration with such will an- ae 
nexed, have been by a Court of competent jurisdiction in Ontario ¢ 59, eet 
committed to any person, and such person has given the additional 
security required by section 58 of the Surrogate Courts Act, such 
person shal] and may exercise every such power and sell, dispose of, 
appoiut, mortgage, incumber or lease such real estate, and any es- 
tate or interest therein in as full, large and ample a manner, and 
with the same legal effect for all purposes as the said executor or 
executors might have done. R. S. O. 1897, c. 129, 5, 22 (8. 24, R. 8S. 


O. 1887, c. 110). 


23. Where there ts in any will or codicil thereto of any deceased Or when 
person (whether such will has been made, or such person has died 0008 . 
before or after the first day of January, 1874), any power to sell, wij] to 
dispose of, appoint, mortgage, incumber or lease any real estate, or execute 
any estate or interest therein, whether such power is express or Sie 
arises by implication, and no person is by the said will or some 
codicil thereto, or otherwise, by the testator appointed to execute 
such power and letters of administration with such will annexed, 
have been by a Court of competent jurisdiction in Ontario com- 
mitted to any person, and such person has given the additional 
security before mentioned, such person shall and may exercise every 
such power and sell, dispose of, appoint, mortgage, incumber, or 
Jease such real estate, and any estate or interest therein, in as full, 
large, and ample a manner, and with the same legal effect, as if 
such last named person had been appointed by the testator to exe- 
cute such power. R. S. O. 1897, ¢. 129, s. 23 (s. 25, R. 5S. O. 1887, 


c. 110). 
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Laie 268. In order that the liability of an executor may 
of an 


executor be defined when he executes conveyances in his fiduciary 
ti 
convey. capacity, the following provisions have been enacted: 


aac. R. 8. O. 1897, c. 119, An Act respecting the Law and 
Transfer of Property. 


povepn nls 17.—(1) In a conveyance made on or after the first day of July. 


implied. 1886, there shall, in the several cases In this section mentioned. 
Imp. Act, be deemed to be Included, and there shall in those several cases 
sine Area be implied, covenants, to the effect in this section stated, by the 
person or by each person who conveys, as far as regards tbe sub- 
ject-matter or share of subject matter expressed’ to be conveyed by 
him, with the person, if one, to whom the conveyance is made, or 
with the persons jointly, if more than one, to whom the conveyance 
is made as joint tenants, or with each of the persons, if more than 
one, to whom the conveyance is made as tenants in common, that 


is to sny: 
On coven- In a conveyance, the following covenant by every perso 
ray ie who conveys, and is expressed to convey, as trustee or mortgagee. 
rustees, 


etc. Imp. OF 88 personal representative of a deceased’ person, or as committee 

Act, 8.7. of a lunatic so found by inquisition or judicial declaration, or under 
an order of the Court, which covenant shall be deemed to extend 
to every such person’s own acts only, namely: 


Against /‘ That the person so conveying has not executed, or done, or 

encum- knowingly suffered, or been party or privy to, any deed or thing, 

eater whereby, or by means whereof the subject-matter of the convey- 
ance, or any part thereof, is or may be impeached, charged, affected. 
or incumbered in title, estate or otherwise, or whereby or by means 
whereof the person who so conveys is in anywise hindered from 
conveying the subject-matter of the conveyance, or any part thereof. 
in the manner in which it 1s expressed to be conveyed. 


Convey: (3) Where in a conveyance, a person conveying is not expressed 

ances by to convey as beneficial owner, or as settlor, or as trustee, or as 

seen mortgagee, or as personal representative of a deceased person, or 

ary. as committee of a lunatic so found by Inquisition or judicial declara- 
tion, or under an order of the Court, or by direction of a person as 
beneficial owner, no covenant on the part of the person conveying 
rhall be by virtue of this section implied in the conveyance. Mf. 
S. O. 1897, c. 119, s. 17 (part); (s. 17 R. 8. O. 1887, ¢. 100). 


aE 269. Sales of land by executors, if made in a. reason- 


= ae ofable manner, otherwise are protected in certain parti- 
an 


executors, Culars, by statute, as follows (Trustee Act, R. 8. O. 1897, 
Cul20, 8.29). 
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29. (1) No sale made by a trustee shall be impeached by any Sales by 
cestui que trust upon the ground that any of the conditions subject trustees 
to which the sale was made, were unnecessarily depreciatury, up- Pee habls 
less it also appears that the consideration for the sale was thereby on certain 


readered inadequate. rounds. 
mp. Act. 


2) No sale made by a trustee shall after the execution of the 51-32 V, c. 
conveyance be impeached as against the purchaser, upan the ground SY, 8. 3, 
that any of the conditions subject to which the sale was made were 
unnecessarily depreciatory, unless it appears that such purchaser 
was acting in collusion with the trustee at the time when the con- 
tract for the sale was made. 


(3) No purchaser, upon any sale made by a trustee, shall be at 
liberty to make any objection against the title upon the ground 
aforesaid. 


(4) This sectian shall apply only to sales made on or after the 
4th day of May, 1891. Ont. Acts, 1801, ¢. 19, s. 8. 


2. In the construction of this Act, the words ‘“ Will,”” ‘ Real 
Estate.”” and ‘‘ Personal Estate,” shall have the meaning assigned 
to them respectively by section 9 of the Wills Act of Ontario. R. 
S. O. 1807, c. 129, 8. 2 ts. 1, R. S. O. 1887, ec. 110). 


These words are interpreted as follows (R. S. O. 1897, Interpre- 
21235 62.9%: iy. State 
1. “ Will’ shall extend to a testament, and to a codicil, and to 128. 
an appointment by Will, or by writing in the nature of a Will in 
exercise af a power and also to a disposition by Will nnd testa- 
ment or devise of the custody and tuition of any child, by virtue 
of the Act passed in the twelfth year of the reign of King Charles 
Il., entitled “‘ An Act for taking away the Court of Wards, and 
Liveries and Tenures in Capite, and by Koaight Service and Pur- 
veyanee. and for settling a revenue upon His Majesty in lieu 
thereof,” and to any other testamentary disposition; 


29, “ Real estate’ shall extend ta messuages, lands, rents anid 
hereditaments, whether freehold or of any other tenure, and whether 
corporeal, incorporeal or personal, and to any undivided share 
thereof, and to any estate, right or interest (other than a chattel 
interest) therein; 


3. “ Personal estate ” shall extend to leasehold estates and other 
chattels real, and also to moneys, shares of Government and other 
funds, securities for money (not being real estate), debts, choses in 
action, rights, credits, goods, and all other property whatsaever 
which by law devolves upon the executor or administrator, and to 
any share or interest therein. 
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Heir liable 
at common 
law for 
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Wm. and 
M.,c. 14. 


How 
simited. 


Statute 

5 Geo ILI., 
c. 7, 8. 4, 
land in 
colonies 
liable for 
debts. 


EXECUTORS AND ADMINISTRATORS. 


CHAPTER II. 


LAND AS ASSETS. 


270. Besides the liability of the executor or adminis- 
trator in respect of the personal assets in his hands, the heir 
of the deceased is liable at the common law to the extent of 
the real assets descended for the payment of his ancestors’ 
debts of a certain quality, namely, those due on bonds, cove- 
nants or other specialties in cases where the deceased bound 
himself and his heirs. 

Jefferson vy. Morton, 2 Saund. 7. 


2'71. Creditors by specialties which affected the heir, 
provided he had assets by descent, had not at the common law 
the same remedy against the devisee of their debtor. To 
obviate this mischief, the Stat. 3 Wm. & Mary, c. 14, was 
passed. This statute gave the specialty creditor a remedy 
against the devisee; but did not extend to damages for breach 
of covenant or contracts under seal made by the testator. 


272. It was further held that the statute applied only 
where a debt in the ordinary sense of the word existed between 
the parties in the lifetime of both; and, therefore, that an 
action of debt did not lie against the devisee of a surety in 
respect of breaches of covenant which did not occur in the 
lifetime of the testator, even though the damages were liqui- 
dated go that in form they might be sued for in an action 
of debt. 


278. By Stat. 5 Geo. II., c. 7, s. 4, it is enacted that, 
“The houses, lands, negroes and other hereditaments and 
real estates situate or being within any of the said planta- 
tions, i.e., British plantations in America, b@pnging to 
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any person indebted, shall be liable to.and chargeable 
with all just debts, duties and demands of what nature or 
kind soever, owned by any such person to his Majesty, 
or any of his subjects, and shall and may be assets for 
the satisfaction thereof, in like manner as real estates 
are by the law of England liable to the satisfaction of 
debts due by bond or other specialiy, and shall be sub- 
ject to the like remedies, proceedings and process in 
any court of law or equity in any of the said plantations 
respectively, for seizing, extending, selling or disposing 
of any such houses, lands, negroes and other heredita- 
ments and real estate, towards the satisfaction of such 
debts, duties and demands, and in like manner as per- 
sonal estates in any of the said plantations respectively, 
are seized extended, sold or disposed of for the satisfac- 
tion of debts.” . 

Lands are assets for the satisfaction of debts in the hands of an 


executor, under 5 Geo. II., c. 7; and to a plea of plene administravit, 
the plaintiff may reply lands. 


Gurdiner v. Gardiner, 2 O. S. 520.- 


Lands may be sold on a judgment against one of several execu- 
tors, in the same manner as if it had been against all. 


Doe d. Smith v. Shuter, 5 O. S. 655. 


Semble, that lands may be sold under a judgment confessed by 
an executor. 


Doe d. Lyon v. Lege, 4 U. C. R. 360. 


Under 5 Geo. II., c. 7, lands are assets in the hands of executors 
for the payment of unliquidated damages in an action of covenant, 
uot merely for debts. 


Sickics v. Asselatine, 10 U. C. R. 203. 


Under 5 Geo. II., c. 7, real estate in the colonies is liable to 
satisfy a judgment for damages in an action of covenant. 


Nugent v. Campbell, et al., 3 U. C. R. 301. 


The liability of lands for debts under 5 Geo. II., c. 7, is not 
affected by the death of the debtor. He or his heir or his devisee 
after his death may sell or convey to a bona fide purchaser for 
value, at any time before judgment has been entered against him 
or his personal representatives, or execution against lands issued upon 
it; and such purchaser will have a good title as against creditors. 


Levisconte v. Doriand, 17 U. C. R. 437. 
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274. Section 35 of R. 8. O. 1897, c. 77, The Execu- 
tion Act, is as follows: 


. Interest in 35. The title and interest of a testator, or intestate, in real es- 
real estate tate may be seized and sold under a judgment and execution re- 
ie pre covered by a creditor of the testator or intestate against his executor 


judgment or administrator, in the same manner and under the same process 


minurye that the same could be sold under a judgment and execution ngainet 
"the deceased if living. R. 8. O. 1897, c. 77, 8. 35 (R. 8. O. 1887, c. 
64, s. 26; c. 110, 5. 14). 
apes 27%. The land of a testator or intestate is liable to 
creditors 


not credit- be sold only for his debt, and where it is shewn that the 

peocaiet judgment was not in fact recovered in respect of such a 
debt, but that the execution creditors never were credi- 
tors of the deceased, a sale of the land under it cannot 
be supported. 


Freed v. Orr, 6 A. KR. 690. 


Money Where money has been paid by a testator on an agreement for 
paid onun- the purchase of lands, which the vendor has failed to complete, it 


Sala may be recovered back hy the executors, as money had and received 


to pur- _to the use of the testator. 


eae Innes VABLCA HES Oa SaCGS! 


The heirs 276. Since 27 Vict. c. 15, for the purpose of an 

chat they” execution against lands, heirs are prima facie bound by 

ee a judgment against the executor or administrator of 

under _— their ancestor, in the same way as next of kin are bound; 

judgment. and although they are not entitled as of course to have 
the issue tried over again, it is open to them to shew, not 
only fraud and collusion, but that the judgment or 
decree, though proper against the executor or adminis- 
trator, was in respect of a matter for which the heirr 
were not liable. 


Lovell v. Gibson, 19 Chy. 280. 


The opinion acted upon by Mowat, V.C., in the last case, that for 
the purpose of an exccution against lands heirs are now prima facie 
bound by a judgment against the executor, was followed by Strong. 
V.C., with an intimation that, but for that case, he (¥.C. Strong) 
would not have atrived at the same conclusion. 


Willis v. Wille, 19 Chy. 573. 
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277. Besides the interest which the executor or Powers of 
administrator in all cases took in the whole personal mage! 
estate of the testator or intestate, he might in some in- ore from 
stances be seized of real property of the deceased ag Devolu- 
trustee, or be ex officio invested with the power of dis- ates 
posing of it. The rule as stated by Williams (page 573) ae 
was, “ You must find out the intention of the testator 
from the whole will taken together, and if it appears on 
the whole construction that you cannot give effect to the 
will unless you give to the executors a legal estate, then 


you must hold that they have the legal estate.” 


278. A testator could not alter the legal character 
of real property by directing, either impliedly or express- 
ly, that it should be considered part of his personal 
estate; therefore, where lands were devised to executors 
to be sold for the payment of debts and legacies, the 
money arising from the sale was considered equitable not 
legal assets. Important consequences arose from this 
distinction. Equity, acting on the maxim that things 
shall be considered as actually done which ought to have 
Leen done, considered in some instances, lund as money 
and money as land. Therefore, every person claiming 
property under an instrument directing this conversion, 
iad to take it in the character which that instrument im- 
pressed upon it, and its subsequent devolution and dis- 
Josition were governed by the rules applicable to that 
species of property. 

27%. Where real estate is contracted to be sold, the Realestate 
-endor is regarded as a trustee for the purchaser of the Oey 
state sold, and the purchaser as a trustee of the pur- 
thase money for the vendor; therefore the death of the 
‘endor or vendee before the conveyance or surrender, or 
‘ven before the time agreed upon for completing the con- 
ract, is isnmaterial. 


280. On the same principle, money covenanted to Money 
laid out in land and descended to the heir, nor did it 23’ be 
nake any difference that the covenant was a voluntary aid on in 
ne, 
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ete 281. Again, a testator can, by his will, change the 
may Pp 


olude ques: nature of his real estate to all intents and purposes, so a8 

tions #* *© to preclude all questions between his real and personal 

realestate. representatives after his death. 

Failure of 282. Again where the conversion of land into money 

se directed iS directed by a testator for a particular purpose, which 
fails, so much of the estate as remains undisposed of 
results to the heir. If, on the other hand, there is a con- 
version of personal estate into real estate, and there is 
an ultimate limitation which fails to take effect, the in- 
terest which fails results for the benefit of the persons 
entitled to the personal estate. 

Land 283. It frequently occurs that the deceased has 

ooraeet devised his real estate for the payment of his debts, or of 

of debts. jis debts and legacies, or has charged his real estate with 
their payment. 


Exonera- 284. With respect to the exoneration of the rea} 
10N O 


real estateeState from legacies, the general rule is equally clear as 

ees .0, it is with respect to debts that the personal estate is the 
first and natural fund for the payment of them, and the 
real estate is only to be resorted to in aid of the personal. 
Therefore, even in cases where there is no doubt as to 
debts and legacies being effectually charged by the tes- 
tator on the real estate; yet the personal estate remains 
undischarged from its primary liability to those claims. 
Accordingly, the direction of the testator to sell or mort- 
gage his real estate for the payment of his debts and 
legacies, is not alone evidence of the intention of the 
testator that the personal estate should be exempted 
from those charges, and amounts only to a declaration 
that the real estate shall be so applied to the extent iu 
which the personal estate, which by law is the primary 
fund, shall be insufficient for those purposes. 


Personal 28%. Nevertheless. it is clear that a testator may, if 
estate may 


begiven he pleases, give the personal estate as against his heir or 
discharged any other real representative discharged from the pay- 


and liabil. ment of his debts and legacies, and in. such cases the 


ities. 
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rules of exoneration in favour of the heir or devisee fail of 
application. The personal fund will be exempted if the in- 
tention of the testator in its favour can be collected from a 
sound interpretation put on the whole will. If there appears 
from the whole testamentary disposition an intention on the 
part of the testator so expressed as to convince a judicial mind 
that it was meant not merely to charge the real estate, but so 
to charge it as to exempt the personal. The rule of construc- 
tion is such as aims at finding, not that the real estate is 
charged, but that the personal estate is discharged. 
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286. A pecuniary legacy given generally without spe- pero maay 


cification of a particular fund for its payment is primarily set 


chargeable upon the personal estate, although in other parts generally. 


of the will the real estate is made expressly liable to it, but - 


if the pecuniary legacy be not given generally but given only 
out of a particular fund, there the legatee can have recourse 
only to the particular fund. 


Colville v. Middleton, 3 Beav. 570. 


287. Where a testator gives a certain portion of his Certain 


personal estate, and expressly directs that it shall be liable 
and applicable to the payment of his debts, it is an exonera- 
tion of the general personal estate. 


Coventry v. Coventry, 2 Dr. & Sm. 470. 


portion ex- 
ressly 


288. Where a testator directs a sale of his real estate Union of 


and the proceeds and the personal estate are thrown into one 
mass, which he subjects to the payment of debts and legacies, 
the real and the personal estate must contribute in proportion 
to their relative amounts to the payment of the debts and 
legacies. 

Allen v. Gott, L. R. 7 Ch. 439. 


289. Under the Devolution of Estates Act lands are 
made expressly liable for the debts of the deceased, as fol- 


lows :— 
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Applica- ‘7, *The real and persona) property of a deceased person conm- 
oe on prised in any residuary devise or bequest shall (except so far as a 
es ae cantrary intention shal] appear from his will or any codicil thereto) 


mentof be applicable ratably, according to their respective values, to the 
debts. payment of his debts. R, S. O. 1887, c. 108, 8. 7. 


290. In furtherance of the same object, sections 4, 5 
and 6 of chapter 1 of the Ontario Statutes of 1902 enact as 


follows: 


Lands 4. The lands of a deceased person which shall become vested in 
which vest his heir or devisee under the thirteenth section of The Devolution 


Hh Denes of Estates Act shall continue to be liable to answer the debts of 
under Rev. such deceased person as they wauld be if vested in the personal 
peace ety representative of the deceased, and in the event of a bona fide gale 
remain thereof for value, by such heir, or devisee, he shall be personally 


pare to liable for the debts due to the creditors of such deceased person to 
rear the extent of the praceeds gf such lands, and in case the sale shall 


Benefi- not have been bana fide, then to tne extent of the actual value of 
ciary to be. 
reonally said lands. . 

iable for 
debts of 

deceased 

to extent 
of estate. 


Bona fide 5, Any bona fide purchaser for value of any lands of any deceased 
purchaser person which have become vested in his heir or devisee as aforesaid, 
ficiary * without notice of the claims of any unpaid creditors of the deceased 
without person, through whom such heir ar devisee shall claim, shall be 


Hexic of entitled to hold such lands freed and discharged from the claims of 
protected, such creditors. 

Propert 4 

aver ehtek 6. Property real and personal, over which a deceased person has 


deceased 8 general power of appointment, which he may exercise for his own 
exercised benefit without the assent af any other person, shall be assets for 


pau the payment of his debts, where the same is appointed by his will, 


appoint- and, under an execution against the personal representatives of such 
ment ee deceased person, such assets may be seized and sold after the de- 
: ceased person’s own property has been exhausted. 


*The Devolution of Estates Act, R. S. O. c. 127. vests the real 
as well as the personal estate of a deceased person in his personal 
representatives for the purpose of paying his debta: but. except in 
the case of a residuary devise specially provided for by Rection 7. 
the arder in which different classes of property are applicable to 


the payment of debts has not been ch , i 
HG BOM n changed by the Act. Re. Hopkins 


3 W.& M. 
ce. 14. 
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. Lineal and collateral warranties at common law, with all Warrant- 
ee incidents, are abolished, but the liability af the executors, or ies sbolieh- 
administrators, or devisees, of any person who shall have made any 4 & 5 
covenant, is unaffected by this section. Anne c. 8. 


291. A testator by his will directed his executors to 
pay his debts, funeral expenses and eee thereinafter 
given out of his estate, and proceeded : “ My executors are 
hereby ordered to sell all my real estate, after the payment 
of all my just debts and funeral expenses, and all my pro- 
perty and personal effects, money or chattels, are to be equally 
divided between my children and their heirs, that is, the heirs 
of my son G. and daughter E., now deceased, and my son J., 
Mary or Hannah, or their heirs. Should any of my said 
heirs not be of age at my death, my executors are to place 
their legacies in some of the banks of Ontario until the said 
heirs are of age.” Held, (1) That there was no intestacy 
either of the real or personal estate. It is to be presumed 
that the testator did not intend to die intestate, and the lan- 
guage showed that he did not intend his heirs to take his pro- 
perty as real estate, as he peremptorily directed a sale, mak- 
ing an actual conversion of it into money, thus blending the 
real and personal property into a common fnnd, and then 
bequeathed it all to the legatees. (2) That the persons en- 
titled to share under the will took per capita and not per 
stirpes upon the same principle as in the case of Abrey v. 
Newman, 16 Beav. 431. (3) That the grandchild of G. was 
not entitled to a share, the children of G. taking in their own 
right and not in a representative capacity. 


Wood v. Armour, 12 O. R. 146. 


292. Where there is no absolute direction to sell, but pireteice 
ven 
a discretion is given to a trustee to sell or not, there is no ea alae na 
conver- 


conversion; but the property remains of the character it pos- jon. 
sessed at the death of the testator until the trustee has seen 


fit in his discretion to change it by an execution of the power. 


In re Trustees of Will of Ann Parker, 20 Chy. 389 
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CHAPTER III. 


PERSONAL PROPERTY DEVOLVING ON EXECU- 
TORS OR ADMINISTRATORS. 


eee 298. It now becomes necessary to consider the various 
enned. : 
kinds of personal property which may devolve upon an execu- 
tor or administrator, otherwise called “ assets.” 


294. By asscts, in the hands of an executor or adminis- 
trator, is meant sufficient property, from the French assez. 
to make him chargeable to a creditor and a legatee or party 
in distribution, as far as such property extends. 


295. The general rule as to what shall be said to be 
assets in the hands of an executor or administrator to charge 
him is thus laid down: 


All those goods and chattels, actions and commodities, which 
were of the deceased in right of action or passession as his own, 
and so continued to be to the time of his death, and which after his 
death the executor or administrator doth get into his hands as duly 
belonging to him in the right of his executorship or administrator- 
ship, and all such things as do come to the executor or administrator 
in lien or by reason of that, and nothing else, shall be considered to 
be assets in the hands of the executor ar administrator to make him 
chargeable to a creditor or legatee. 


Functions 296. We have seen (paragraph 247) that in On- 


of executor 


oradmin- tario before the Devolution of Estates Act, only personal 
istrator as 


to person. property went to the exccutor or administrator. As since 


ous that Act all property real and personal devolves upon 
the personal representative, it is necessary to explain the 
*Sub-sec. (4) of section 4 of the Devolution of Estates Act provides 

as follows: — 
Adminis- (4) Where any person applies to be appointed an administrator, and 
trator to the administration applied for is a general administration, thé applica- 
Rive tion, and the affidavit in support thereof, shall show the particulars of 


security the real estate of the deceased, and the value or probable value thereof ; 

tocover and the amount of thesecurity to be given rely have reference to such 

real estate. ree Ag eure to the value of the other estate of the deceased. R. 5. 
., 1887, c. 108, 8. 4. 
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functions of a personal representative with respect to all 
kinds of property. These functions as to personalty 
will be considered, 1. As to Chattels Personal; 2. Chat- 
tels Real; 3. Choses in Action. Their duties as to cau- 
tioning real property have been stated in the last chap- 
ter. Their other duties with regard to real property will 
also appear. ; 


297. Chattels personal are properly and strictly Chattels. 
speaking things movable, which may be annexed to or nateeany 
attendant on the person of the owner, and carried about 
with him from one part of the world to another. Such 
as animals, household stuff, money, jewels, corn, gar- 
ments and everything that can be properly put in motion 
and transferred from place to place. All these and other 
things of the same nature generally speaking belong to 
the estate of the executor or admisistrator. 


Where a will creates a life estate in chattels, the Life estate 
executor is discharged when he hands over such chattels ‘7° 
to the tenant for life. The tenant for life, and not the 
executor then becomes liable for them to the person en- 
titled in remainder. 

Re Munsie, 10 P. I. 98. 


298. Chattels animate may be sub-divided into Chattels 
such as are domestic and such as are ferae naturae. In 
such as are of a nature tame and domestic as horses, 
kine, sheep, poultry and the like, a man may have an 
absolute property, ang they are therefore capable of be-  - 
ing transmitted like any other persona] chattel, to his 
executor or administrator. Also bounds, greyhounds, 
and spaniels and the like, as they may be valuable, and 
may serve not only for delight, but profit, shall go to the 
executors or administrators. In those of a wild nature, 

i.e., such as are usually found at liberty and wondering 
at large, generally speaking, a man can have no property 
transmissible to his representative. 

Black. Comm. 390, 391. 
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Qualified 
property 
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299. But a qualified property may subsist in anl- 


In animals mals of the latter class per industriam hominis, by a 


Sere mai- 
ture per 
indus- 
triam, 


Propter 
tneipoten- 
Cram. 


Animals 
7alione 
privilegti. 


lish. 


inan’s reclaiming them and making them tame by art, 
industry or education, or by so confining them within his 
own immediate power that they cannot escape and use 
their natural liberty; and the animals so reclaimed or 
confined belong to the executor or administrator. Thus 
if the deceased have any tame pigeons, deer, rabbits, 
pheasants or partridges, they shall go to his executors 
or administrators. So, though they were not tame, if 
they were kept alive in any room, cage or such like place. 
as fish in a tank; but if at any time they regain their 
natural liberty, the property instantly ceases unless they 
have animum revertendi, which is only to be known by 
their usual custom of returning. 
2 Black. Comm. 392. 


As to Bees. See R. S. O., 1897, c. 117. 


300. A qualified property may also subsist in ani- 
malg ferae naturae propter impotentiam; as in young 
pigeons, who, though not tame, being in the dovehouse, 
are not liable to fly out, and they go to the executor or 
administrator. 


801. The animals which a man has ratione privi- 
legii are considered as incident to the freehold and in- 
heritance and did not pass to the executor or administra. 
tor. Thus deer in a park, or doves in a dovehouse, did 
not go to the executor or administrator, but they will 
go to him now. 


302. So if a man buys fish, as carp, bream, trout. 
ctce., and put them into his pond, and dies, in this case 
the heir who has the water shall have them, because 
they were at liberty and could not be gotten without 
industry; but it is otherwise if they are in a tankorin a 
net or the like, for then they are severed from the soil. 
They now devolve upon the executor in both cases. 
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303. But if the deceased has only a term for years Estate of 
in the Jands in which the park, warren, dovehouse or fimited by 
pond is situate, the deer, doves and fish will go to the ele 
executor as accessory chattels, following the estate 
of their principal, namely, the park, warren, dove- 
house or pond. It must be understood that the executor 
or administrator can have no further interest than the 
deceased had in them, i.e., a right to take to his own use 
as many as he pleases during his term, provided he 
leaves enough for the stores; for if the lessee for years 
of a park, or game preserve, kills so many of the deer, 
fish, game or doves, that there is not sufficient left for 
the stores, it is waste and will be equally waste in his 
executor or administrator. 

Old authorities, Wms. p. 619. 


304. Personal effects of a vegetable nature are tbe Vegetable 
fruit or other parts of a plant or tree, when severed from eeetele. 
the body of it, or the whole plant or tree itself when 
severed from the ground. But unless they have been 
severed, trees and the fruit and produce of them from 
heir intimate connection with the soil, follow the nature 
of their principal, and, therefore, when the owner of the 
and died, they descended to his heir and did not pass to 
he executor or administrator. Hence pears, apples and 
other fruits in hanging on the trees at the time of the 
leath of the ancestor, went to his heir and not of the 
‘xecutor or administrator; and so it is of hedges, bushes, 

‘te., for these are all the natural and permanent profit 
if tbe earth and are reputed parcel of the ground where- 
m they grow. 

805. Some cases exist where even growing timber Growing 
rees are, owing to special circumstances, considered as 
hattels, and such as will pass to the executor or ad- 
1inistrator. Thus if a tenant in fee simple grants away 
he trees they are absolutely passed from the grantor 
nd his heirs and vested in the grantee; and if the latter 
hould die before they are felled, they go to his executor 


K.RA.—8 
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or administrator. For in consideration of law they are 
divided as chattels from the freehold. So where a tenant 
in fee simple sells the land and reserves the trees from 
the sale, the trees are in property divided from the land, 


- although in fact they remain annexed to it, and will pass 


Emble 


mentr, 


Fructus 
industri- 
ales. 


Extent of 
doctrine 
emble- 
nents, 


to the executor or administrator of the vendor. But if 

the person so entitled to the trees distinct from the land, 

afterwards purchases the inberitance, the trees will be 

reunited to the freehold in property, as they are de facto, 
Old authorities, Williams, p. 620. 


306. There are certain vegetable products of the 
earth which, although they are annexed to and growing 
upon the land at the time of the occupier’s death, yet as 
between the executor or administrator of the tenant for 
life, and the remainder man, or reversioner are considered 
by the law as chattels and will pass as such. They are 
usually called emblements. 

See Cudney v. Cudney, 21 Chy. 153. 


307. The vegetable chattels so named are the corn 
and other growth of the earth, which are produced an- 
nually, not spontaneously, and thence are called fructus 
industriales. When the occupier of the land, whether 
he be the owner of the inheritance of an estate determin- 
ing with his own life, has sown or planted the soil with 
the intention of raising a crop of such a nature, and dies 
before harvest time, the law gives to his executors or 
administrators the profits of the crop or emblements to 
compensate for the labour and expense of tilling, manur- 
ing and sowing the land. The rule is established as wel! 
for the encouragement of husbandry and the public bene- 
fit, as on the consideration in the case of a tenant for 
life, that the estate is determined by act of God. 

siete Lawton, 3 Atk. 16; Cameron v. Gibson, 17 O. R. 

308. The doctrine of emblements extends net only 
to corn and grain of all kinds, but to everything of an 
artificial and annual profit that is produced by labour 
and manuring. Potatoes come under this heading. But 
the rule does not apply to fruit growing on trees, nor to 
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the planting of trees. Therefore if a man sow the land 
with acorns or plant young fruit trees, or oak, elm, ash 
or other trees, these cannot be comprehended under 
emblements. 

Graves vy. Weld, 5 B. & A. 105. 


309%. The case of trees, shrubs and other produce Gardeners 
of their grounds planted by gardeners and nurserymen *2™™ et 
with an express view to sale may be mentioned as an 
exception, for they are removable by them or their 
executors as emblements are. 


Lee v. Risdon, 7 Taunt. 191, but see Wetherell v. Howells, 
1 Campb. 227. 


$10. A growing crop of grass, even if sown from Growing 
seed, and though ready to be cut for hay, cannot be taken ee 
as emblements, because the improvement is not distin- 
guishable from what is natural product, although it may 
be increased by cultivation. 
Evans v: Roberts, 5 B. & C. 8. 32. 


S31. Where the deceased was seised in fee simple Represent: 
1ve oO 


of the land, his personal representatives are entitled to tenant, 
emblements as against the heir, though not as against a nee 
doweress. So if the deceased was seised in fee tail, his 
executor or administrator is entitled to the privilege as 
against the heir in tail. But where a man is seised of 
the soil as joint tenant and dies, the corn, etc., sown goes 
to the survivor, and the moiety shall not go to the execu- 


tors or administrators of the deceased. 


312. If a man seised in fee sows the land and then Represen- 
conveys it away and dies before the severance, the crops ‘tye of 
will not go to the executor of him who has conveyed 
away the land, but will pass with the soil as appertain- 
ing to it. 

B13. The executor of a tenant in fee did not en- As against 
joy the rights to emblements as against a devisee; for 
if the land itself is devised, the growing crops passed to 
the devisee and the executor was excluded; and though 
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the devise was made before sowing, and the devisor 
afterwards sowed, and died before severance, the devisee 
formerly bad them and not the executor. Now, under 


the Devolution of Estates Act, they go to the executor. 
See Fisher v. Trueman, 10 U.C. R. 617 (former law). 


324. The rule is general that everyone who has an 
uncertain estate or interest, if his estate determines by 
the act of God before severance of the crop, shall have 
the emblements, or they shall go to his executor or ad- 
ministrator. Therefore, the administrator or executor 
of the tenant for life is entitled to emblements to the 
exclusion of the remainderman or reversioner, because 
in this case the estate of the tenant is determined by the 
act of God. So a tenant for years, if he shall live so 
many years, sows and dies before severance, his executor 
shall have the corn for the uncertainty of the deter- 


mination of his estate. 
Old authorities, Wms. p. 628. 


315. A tenancy at will is determined by the death 
of the lessee, and his executor or administrator will be 


entitled to emblements. 
Co. Lit. 55, b. 


316. When there is a right to emblements, the law 
gives a free entry, egress and regress, as much as is 


necessary in order to cut and carry them away. 
Hayling v. Okey, 8 Exch. 531, 545. 


31'7. As to chattels personal inanimate, all of these 
pass to the executor or administrator, and although any 
one of them should be specifically bequeathed to a lega- 
tee, it will not vest in him until the executor has as- 
rented. 


318. There are three instances in which the right 
of the executor or administrator to the chattels personal 
inanimate of the deceased is barred to some extent in 
favour of certain special claimants. 1. Heirlooms and 
things in the nature thereof in respect of the heir or 


PERSONAL PROPERTY DEVOLVING ON. eo 


successor. 2. Fixtures in respect of the heir or devisee. 
or in respect of the remainderman or reversioner. 3. 
Paraphernalia and the like in respect of the widow. 


31%. As to heirlooms, there being no special cus- Heirlooms 
tom in Ontario, the law as it stands in England with “"™ 
regard thereto seems inapplicable in this Province. Fix- 
tures in Ontario, when personal, descends to the personal 
representative. When real, they devolve upon bim under 
the Devolution of Estates Act. They need not therefore 
be considered in these pages further than to point out 
their general characteristics. When personal inanimate 
chattels are affixed to the freehold they are usually de- 
nominated fixtures. 

$20. In order to constitute such an annexation to Annexa- 
a freehold as will bring a chattel within the general rule fon, 
that whatever is affixed to the realty is thereby made 
parcel of it, and partakes of all its incidents and proper- 
ties; it is necessary that the article should be let into it, 
or united to the land or to substances previously con- 
nected therewith. It is not enough that it should be 
laid upon the land and brought into contact with it. 

Wilde v. Walters, 16 C. B. 637; Arglee v. McMath, 26 O., R. 224. 


S21. If a chattel be affixed to a building merely Chattel 
for the nore complete enjoyment and use of it as a chat- sane 
tel, it still remains a chattel, notwithstanding it is an- 
nexed to the freehold. 

See cases cited, Wms. p. 642, 

$22. There may be a sort of constructive annexa- Construc- 
tion of a chattel not actually affixed to the freehold, as (ve 4" | 
if a man has a mill and the miller takes a stone out of phones 
the mill to the intent to pick it to grind the better, al- 
though it is actually severed from the mill, yet it remains 
parcel of the mill and will go to the heir. The same law 
of keys, and in some sort of doors, windows, rings, etc., 
which, although they are distinct things, go with the 
inheritance of the house. So the sails of a windmill are 
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parcel of the freehold. Dung in a heap is a chattel and 
goes to the executors, but if it lies scattered upon the 
ground so that it cannot well be gathered without gather- 
ing part of the soil with it, then it is parcel of the free- 
hold. 

Longford v. Mahony, 4 Dr. & Warr. 81, 107. 


$23. Chattels real, which are such as concern or 
savor of the realty or in other words, ijpsue out of or are 
annexed to real estate, formerly went 'to the executor or 
administrator and not to the heir. It became necessary, 
therefore, for an executor or administrator to know what 
interests in land should be comprised under the term of 
“chattels real.” Now under the Devolution of Estates 
they devolve on the personal representative. 


324. All leases and terms of lands, tenements and 
hereditaments of a chattel quality are chattels real, and 
will go to the executor or administrator. 


325. The general rule for distinguishing these two 
kinds is that all interests for a shorter period than a life; 
or, more properly speaking, for a definite space of time 
measured by years, months or days, are deemed chattel 
interests; in other words, testamentary, and of the na- 
ture for the purposes of succession of other chattels or 
personal property. 


$26. Thus not only an estate for one’s own life, or 
for the life of another, is deemed a freehold; but if a 
man grant an estate to a woman during her widowhood, 
or while she remained unmarried, or while she behaves 
long as the grantee shall dwell in such a house, or so 
long as he pays £10, or the like, or until the grantee be 
promoted to a benefice, or for any like uncertain time; 
in all these cases the lessee has an estate of freehold in 
judgment of law, while a lease for 10,000 years Hs not a 
freehold but a chattel interest. 


327. The chattels real which go to the executor or 
sdministrator are not confined to terms or leases of 
lands, but extend to chattel interests in incorporeal here- 
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ditaments, such as leases for years of markets, profits 


herself; or to a man and woman during coverture, or 80 
and the like. 


Old authorities, Wms. p. 599. 


$2S. With respect to the title of an executor or Mortgag- 
administrator of a mortgagee to the mortgaged property, eae 
this formerly depended on the fact whether the mort- 
gagee was in fee or for years; in the former case, the 
legal estate in the land will descend to the heir. -In the 
latter case it will go like any other term for years to the 
executor. But with regard to the money due upon the 
mortgage, it is to be paid to the executor or administra- 
tor of the mortgagee by reason of the rule of equity that 
the satisfaction shall accrue to the fund which sustained 
the loss. 


Tabor v. Tabor, 3 Swanst. 636. 


329. N.S. O. 1897, c. 121, ss. 11 to 14, are as follows: 


11. Where a person entitled to any freehold land by way of Executor 
mortgage has departed this life, and his executor or administrator of mortga- 
has become entitled to the money secured by the mortgage, or has rein AEN 
assented to a bequest thereof, or has assigned the mortgage debt, 
such executor or administrator, if the mortgage money was paid 
to the testator or intestate in his lifetime, or on payment of the 
principal money and interest due on the mortgage, or on receipt of 
the consideration money for the assignment, may convey, assign, 
release, or discharge the mortgage debt and the mortgagee’s estate 
in the land; and such executor or administrator shall have the same 
power as to any portion of the Janda on payment of some part of 
the mortgage debt, or on any arrangement for exonerating the 
estate or any part of the mortgage lands, without payment of 
moriey; and! such conveyance, assignment, release or discharge shall 
be as effectual as if the same had been made by the person having 
the mortgagee’s estate. R. S. O. 1887, c. 102, s. 12; c. 110, a. 16. 


12. Every certificate of payment or discharge of a mortgage, or Certificate 
of the conditions therein, or of the lands or of any part of the BL Pay: a 
same, or of any part of the money, by the mortgagee, or his assignee, to be valid 
his heirs, executors, administrators or assigns, or any one of them, &t what- 
at whatsoever time given, and whether before or after the time Ci Shene 
lMmited by the mortgage for payment or performance, shall, if in con- Rev. Stat., 
formity with the Registry Act, be valid to all intents and purposes “ 136. 


whatsoever. R. 8. O. 1887, c. 102, s. 13; 8. 17, ¢. 110. 
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13. (1) Where, in a mortgage or an obligation for payment of 
money, or a transfer of mortgage or of such obligation, the sum, 
or any part of the sum, advanced or owing 1s expressed to be ad- 
vanced by or owing to more persons than one out of money, or as 
money belonging to them on a joint account, or where a mortgage 
or such an obligation, or such a transfer, Is made to more persons 
than one, jointly and not in shares, the mortgage money, or other 
money or money’s worth, for the time being due to those persons 
on the mortgage or obligation, shall be deemed to be and remain 
money or money’s worth belonging to those persons on a joint 
account, as between them and the mortgagor or obligor; and the 
receipt in writing of the survivors or last survivor of them, or of 
the personal representatives of the last survivor, shall be a com- 
plete discharge for all money or money’s worth for the time being 
due, notwithstanding any notice to the payer of a severance of the 
joint account. 


(2) This section applies only {f and as far as a contrary inten- 
tion is not expressed in the mortgage or obligation or transfer, and 
shall have effect, subject to the terms of the mortgage, or obliga- 
tion or transfer, and to the provisions therein contained. 


(3) This section applies only to a mortgage or obligation, or 
transfer after the Ist day of July, 1886. R. 8S. O. 1887, c. 102, s. 14. 


14. The bona fide payment of any money to, and the receipt 
thereof by any person to whom the same is payable upon any ex- 
press or implied trust, or for any limited purpose, and such pay- 
ment to and receipt by the survivor or survivors of two or more 
mortgagees or holders, or the executors or administrators of such 
survivor, or their or his assigns, shall effectually discharge the per- 
son paying the same from seeing to the application, or being answer- 
able for the misapplication thereof, unless the contrary is expressly 
declared by the instrument creating the security. R. S. O. 1887, e«. 
102;"s. 15: 


330. Sec. 78 of the Registry Act (R. 8. O. 1897, ec. 
186), is as follows: 


78.—(1) Where the person entitled to receive the mortgage 
money and to discharge any registered mortgage is not the mortgagee, 
he shall, at his own expense, cause to be registered, prior to the 
registration of the certificate of discharge, the instruments or 
documents through which he claims Interest in and! title to the 
mortgage moneys, and until such instruments or documents are 
registered the registrar shall not register such GM or dis- 
charge. Ont. Acts, 1895, c. 22, s. 4. 
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(2) Where any probate of will or letters of administration, Register- 
with the will annexed, is required to be registered under the pre- apts 
ceding sub-section, and the will js over seven folios in length, in- letters of 
cluding probate or letters, and the will does not affect lands in the #4minix- 
Registry Division, except in so far ag the testator was a mort- prstion. 
gagee or assignee of a mortgage, it sball not be necessary to re 
gister the will at full length; but for the purposes of the said sub- 
section it shall be sufficient to register so much of the probate or 
letters of administration, with the will annexed, as to show the 
grant of probate or such letters, and the appointment of executors 
or administrators, as the case may be, and by the deposit in the 
Registry Office of a copy of so much of the probate or Jetters 
as show the grant thereof, and the appointment of executors or 
administrators, with an affidavit verifying such copy, and an affida- 
vit by the executor or administrator, or by one of them, if there 
is more than one, or by his or their solicitor, to the effect that there 
is nothing in the will limiting the right of the executor or the 
administrator to receive the mortgage money and discharge the 
mortgage, and that the will does not affect Jands in the registry 
division in which the probate or letters is to be registered, except in 
so far as the testator was the holder of a mortgage or mortgages 
comprising land in such registry division. Ont. Acts, 1896, c. 20, 


w 4. 


$31. A mortgagee may by a manifest declaration Mortgages 
of his intent convert the mortgage as well as any other convert 
part of his personal estate into land and make it pass ™orteare. 
iecordingly. 
Noys v. Mordaunt, 2 Vero. 581. 


S82. If the mortgagee become entitled to the land mere of 
in fee simple, as if it descends upon or is devised to him,» ol 
\ question may arise between his heirs and executors 
whether the charge was to be considered as subsisting 
‘or the benefit of his personal representatives, or whe- 
cher it was merged for the benefit of the person taking 
he land. The rule im these cases was that if it was in- 
lifferent to the party in whom this union of interest 
irises whether the charge be kept on foot or not, it 
vould be extinguished in equity upon the presumed in- 
ention unless an act declaratory of a contrary intention 
ind consequently repelling such presumption was done 
xy him. But if a purpose beneficial to the owner can be 
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answered by keeping the charge on foot, as if he were an 
infant, so that charge would be disposable by him, 
though the land would not; in these and similar cases 
equity will consider the charge as subsisting, notwith- 
standing though it may have been merged at law. 

Byam vy. Sutton, 19 Beav. 556. 


Devise to 


ph corse 8333. At common law, where a man devisés land to 
tired his executors for payment of his debts, or until his debts 
8 le 


are paid, or until a particular sum be raised out of the 
rents or profits, the executors take only a chattel interest 
thereby; that is, an estate for so many years as are neces- 
sary to raise the sum required, and tlfis Interest deter- 
mines when the rents or profits would have raised the 
sum, although the executor may have misapplied them. 
Effect of Now by the Wills Act any real estate, where devised to 
Wills Act. 7 
an executor or trustee, shall pass the fee simple, or other 
the whole estate of the testator, unless a definite term of 
years or an estate of freehold shall thereby be given to 
him expressly or by imputation. | 
R. 8. O., 1897, c. 128, s. 35. 


Cine Oye $34. An executor or administrator may become en- 


or remain- titled to chattels real by condition. As where a lease 

det: for years has been granted by the testator upon condi- 
tion that if the grantee did not pay such a sum of money, 
or do other acts as the testator appointed, and the con- 
dition is not performed after the testator’s death, the 
chattel real came back to the executor. Likewise a chat- 
tel real may accrue to the executor or administrator by 
remainder. Thus a remainder in a term of years, though 
it never vested in the testator in possession, and though 
it continue a remainder, shall go to his executor. 

Old authorities, Wms. p. 614. 

oa eee 335. Contingent and executory estates and possibili- 

cutory ties in chattels real accompanied by an interest are trans- 

estate. —_ missible to the personal representative of a person dying 
before the contingency upon which they depend takes 
effect. Thus where a lease for years is bequeathed to 
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A. for life and after his death to B. for the residue of the 
term, B. has only an executory interest during the life 
of A., but this interest is transmissible to B.’s executors. 
or administrators. ; 

Lampet’s Case, 10 Co. 46. 


$36. Besides personal property of the testator or Choses in 
intestate in possession; that is where he had not only the jae 
right to enjoy, but had the actual enjoyment of the thing, 
wroperty in chattels personal may also be in action, that is 
where a man has not the occupation but merely the right 
to occupy the thing in question, the possession whereof 
may be recovered by a suit or action, from whence the 
thing so recoverable is called a thing or chose in action. 


$37. With respect to such personal actions as are Personal 
founded on any obligation, contract, debt, covenant or fever’, | 
other duty, the general rule is established that the right Bebe Seles 
of action on which the testator or intestate might have 
sued in his lifetime survives his death, and is transmitted 
to his executor, and by 31 Edw. III. s. 1, c. 11, to his 
administrator. Therefore an executor or administrator 
shall have actions to recover debts of every description 
due to the deceased, either debts of record, or debts due 
vm special contracts or under seal, or on simple contracts. 


Wms. p. 695. 


$88. The executor or administrator is the only re- Exconton: 
presentative of the deceased that the law will regard trator sole 


with respect of his personalties, and no word intro- Phim | 
duced into a contract or obligation can transfer to an- sya 
other his exclusive rights derived from such represen-* ” 
tation. 


8339. The representation of the deceased in matters Executor 
minis- 


of contract by his executor or administrator is so com- tater 
plete that generally speaking it is not necessary in order Rated 
to transmit to the executor or administrator a right of in contract 
enforcing a contract that he should be named in the 


terms of it. 
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itinaghan $40. An executor or administrator has the same 

personal actions also for injury done to the personal estate of the 

estate. -deceased in his lifetime, whereby it has become Jess bene- 
ficial to the executor or administrator as the deceased 
himself might have had whatever the form of action 
might be. Formerly actions founded on wrongs to the 
freehold did not survive, and, therefore, the executor 

hie: could not maintain quare clausum fregit, nor for other 
waste in the lifetime of a testator on his freehold. Now 
by statute, executors may within a year after the death 
of the testator bring actions for injuries to real estate 
under the following authority: R. 8S. O. 1897, c. 129 
(The Trustee Act). 


As to what actions survive, see Holmested & Langton (2nd ed.), 
p. O77. 


Actions by 10. The executors or administrators of any deceased person inay 
pe eats ali maintain an action for all torts or injuries to the person, or to the 
adminis. ‘real or personal estate of the deceased, except in cases of libel and 


trators for slander, in the same manner and with the same rights and reme- 


oe dies as the deceased would, if living, have been entitled to do; and 
the damages, when recovered, shall form part of the persona! estate 
of the deceased; but such action shall be brought within one year 
after his decease. R. S. O. 1897, c. 129, 8s. 10 (s. 9, R. S. O. 1887, 
ce. 110). 

Against 11. In case any deceased person committed a wrong to auother, 


re re in respect of his person, or of his real or personal property, the per- 
adminis- 800 80 wronged may maintain an action against the exccutors or ad- 
trators for ininistrators of the person who committed the wrong. The action 
spate shall be brought at latest within one year after the decease. This 

section shall not apply to libel or slander. R. S. O. 1807, e. 129, a. 


11 (s. 10, R. S. O. 1887, c. 110). 


Damages 12. In estimating the damages iv any action under either of the 
acre next preceding two sections, the benefit, gain, profit or advantage, 
oO 


preceaing which, in consequence of, or resulting from the wrong committed, may 

sections. have accrued to the estate of the person who committed the wrong, 
shall be taken into consideration, and shall form part, or may consti- 
tute the whole of the damages to be recovered, and whether or not 
any property, or the proceeds or value of property belonging to the 
person bringing the action, or to his estate, has, or have been appro- 
priated by or added to the estate, or moneys of the person who 
committed the wrong. R. 8S. O. 1897, c. 129. s. 12 (s. 11, R. S. O. 
1887, c. 110). 
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$41. An action of injury to the person now survives Action for 
to the executor of the plaintiff, who can, in case of his Hine 


Jeath pendente lite, on entering a suggestion of the SV'"™ 
jeath and obtaining an order of revivor, continue the 
iction. 

Mason v. Town of Peterborough, 20 A. R. 683. 


342. R.S. 0. 1897, c. 165, also provides for obtaining 
compensation to families of persons killed by accident, 
ind in duels, thus.— 


2. Where the death of a person has been caused by such wrong- Action 
ful act, neglect or default, as would (if death had not ensued) en 
lave entitled the party injured to maintain an action and recover damage 
lamages in respect thereof, in such case the person who would er oe 
1ave been Hable if death had not ensued, shall be Hable to an action Ei benen 
‘or damages, notwithstanding the death of the person injured, and caused 
though the death has been caused under such circumstances as eal 
‘mount in law to felony. R. 8. O., 1887, c. 135, 8. 2. act,neglect 


3. Every such action shall be for the benefit of the wife, hus- ait Cee: 
For whose 


sand, parent and child, of the person whose death has been 80 benefit 
used, aud shall be brought by and in the name of the executor and in 

rr administrator of the person deceased, and in every such action vA aoae ee 
he Judge or jury may give such damages as he or they think action 
rroportioned to the injury resulting from such death to the parties beotatt. 
espectively, for whom and for whose benefit such action has been 

rrought; and the amount so recovered, after deducting the costs 

1iot recovered, from the defendant, shall be divided amongst the 

efore mentioned parties, in such shares as the Judge or jury find 

‘od direct. R.S. O., 1887, c. 135, 8. 3. 

8. If, and so often as it shall happen at any time or times Where no 
ereaftcer, in any of the cases intended and provided for by this Act, Saas 
hat there shall be no executor or administrator of the person so de- within6 
eased, or that there being such executor or administrator, no such ac- months by 
ion as in this Act mentioned, shall, within six months after the death rises 
f such deceased person, have been brought by and in the name of his killed then 
r her executor or administrator, then and in every such case, such caer 
ction may be brought by and in the name or names of all or any of by per- 
he persons (if more than one) for whose benefit such action would ated 
ave been, if it had been brought by aud in the name of such ative 
xecutor or administrator; and every action so to be brought shall be instead. 
or the benefit of the same person or persons, and shall be subject to 
be same regulations and procedure, as nearly os may be, as if it 
vere brought by and in the name of such executor or administrator. 


t. 8. O. 1887, c. 135, s. 7. 
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$48. Where there are covenants real, that is, which 
run with the land and descend to the heir, though there 
may have been a former breach in the ancestor’s life- 
time, yet, if a substantial damage has taken place since 
his death, the personal representative is under the De- 
volution of Estates Act the proper plaintiff. 


The former law was settled by Kingdom vy. Nottle, 1 M. & 8. 
356, : 


$44. An annuity is a yearly payment of a certain 





sum of money granted to another in fee for life or for | 


years, charging the person of the grantor only. As it con- 
cerns no land it is so far considered personal property 
that although granted to a man and his heirs, or the heirs 
of his body, it is not a hereditament within the Statute of 
Mortmain, 7 Edw. I., Statute 2, nor entailable within the 
statute de donis. In one respect an annuity partakes of 
the nature of real property, namely, that when granted 
with words of inheritance it is descendable and formerly 
went to the heir to the exclusion of the executor. If 
words of inheritance were employed in the grant it was 
held that the annuity would pass to the executors. fhe 
wording of section 3 of the Devolution of Estates Act is 
sufficiently wide to include annuities which are personal, 
in as much as they are included in the term “ personal 
property.” A real annuity may perhaps be considered a 
chattel real. The latter point is not quite so certain, and 
there may be some doubt as to whether rea} annuities do 
descend to the executor. They may still be held to be 
the property of the heir. 


845. As to stock in an incorporated bank, the | 


Dominion Banking Act (Dom. Acts, 1890, c. 31) provides 
as follows: 


44. No person holding stock in the bank as executor, adminis- 
trator, guardian or trustee, of or for any person, named in the books 
of the bank as being so represented by him, shall be personally eub- 
ject to any liability as a shareholder; but the estate and funds tn 
his hands shall be Hable in like manner and to the same extent as 








the testator, intestate, ward or person interested in such truet fund . 


wonld he, if Mving and competent to hold the stock in his own 
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Dame; and if the trust is for a living person, such person shall also Exception. 
himself be liable as a shareholder; but if such testator, iutestate, 

ward or person so represented, is not so named in the books of the 

bank, the executor, administrator, guardian or trustee shall be per- 

sonally Hable in respect of such stock as if he had held it in his 

own name as owner thereof, 


$46. Bank stock is personal property. ‘There is no Shares in 
clause in the Dominion Banking Act (Dom. Acts, 1890, c. a 
31) so providing; but it has been declared that such stock”? 
is personal property.* Shares in joint stock companies are 
declared to be personal estate by section 27 of the Ontario 


Companies’ Act. (R. 8. O. 1897, c. 191.) 


$47. Ry the death of the master his servant is dis- Mapes 
charged, and therefore neither the executors nor adminis- pease ee 
trators of the former can bring an action to enforce the 
contract of service after his death. Nor has the executor 
or administrator, generally speaking, any interest in an 
apprentice bound to the deceased. 


B48. By section 10 R. S. O. 1897, c. 161 (an Act Appren- 
respecting Apprentices and Minors), if the master of the 
apprentice dies, the apprentice ,if a male, shall by act of 
law be transferred to the person, if any, who continues the 
establishment of the deceased, and such person shall 
hold the apprentice upon the ‘same terms as the de- 
ceased, if living, would have done. 


349. Under the Acts respecting Patents of Inven- 
tion and Copyright the expression- “legal representa- patents 
tives ” includes heirs, executors, administrators and as- Pore 
signs or other legal representatives. In the Act respect- 
ing Trade Marks the words “legal representatives” are 
not interpreted. The exclusive right to an Industrial 
design is assignable by law, but there is no provision 
that the personal representative of the proprietor be- 
comes entitled to the proprietor’s rights. How far an 
administrator would be considered as Assignee of an 
Industrial Design may be doubtful. 

Patent of Invention, action against executor for profits. 
Leste v. Calvin, 0 O. R. 207. 


* Execution Act, R. 8. O. 1897, o. 77, 5. 10. 
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$590. As to Policies of Life Insurance, the rights and 
duties of executors and administrators are as follows. 
(Ont. Insurance Act, R. 8. O. c. 203) : 


155.—(1) The assured may, by the policy or by bis will, or by 
any writing under his hand, appoint a trustee or trustees of the 
money payable under the contract of insurance, and may from time 
to time revoke such appointment in like manner, and’ appoint a 
new trustee or new trustees and make provision for the appoint- 
ment of a new trustee or of new trustees, and for the investment 
of the moneys payable under the contract. Payment made to such 
trustee or trustees shall discharge the corporation. 

(2) If no trustee is named in the contract of insurance, or 
appointed as mentioned in sub-section 1, to receive the shares to 
which infants are entitled, their shares may be paid to the execv- 
tors of the last will and testament of the assured or to a guardian 
of the infants duly appointed by one of the Surrogate Courts of 
this Province, or by the High Court, or to a trustee appointed by 
the last named Court, upon the application of the wife, or of the 
infants or their guardian, and such payment shall be a good dis: 
cbarge to the insurance corporation. 

(3) A guardian appointed under sub-section 2 shall give security 
to the satisfaction of the Court or Judge for the faithful perform- 
ance of his duty as guardian, and for the proper application of the 
money which he may receive. 

(a) Provided that where any insurance money not exceeding 
$3,000 is payable to the wife and children of the assured, and some 
or all of the children are infants, the Court or Judge shall have 
discretion to appoint the widow of the assured, being the mother 
of such infants, as their guardian without security. 


(4) Where probate of a will or letters of administration or 
letters of guardianship are sought for the sole purpose of obtain- 
ing insurance money, the fees payable thereon shall be as follows: 

Where the insurance money does not exceed $1,000, $4; 

Where the insurance money exceeds $1,000, but does not exceed 
$2,000, $6; 

Where the insurance money exceeds $2,000, but does not ex- 
ceed $3,000, $8; 

And such feea shall be regulated in the manner prescribed by 
section 76 of the Surrogate Courts Act. 


(5) Subject to the express terms of the trust instrnment (if any). 
any trustee named as provided for In sub-sections 1, 2 and 3, and 
any executor or guardian may invest the money received in amy 
security in which trustees, under the law of the Province, may 


PERSONAL PROPERTY DEVOLVING ON. - 129 


invest trust funds, and may from time to time alter, vary and 
transpose the investments; and, where the money js held for in- 

fants, may also apply all or part of the annual income arising from Applica- 
the share or presumptive share of each of the infants, in or to- Raa 
wards his or her maintenance and education, in such manner as shares. 
the trustee, executor or guardian thinks fit, and may also advance 

to and for any of the infants, notwithstanding his or her minority, 

the whole or any part of the share of the infant of and in the 
money, for the advancement or preferment in the world, or on the 
marriage of such infant. Ont. Acts, 1897, c. 36, 8. 155. 


156.—(1) Where under a contract made or by law deemed to be Death of 
made in Ontario or a contract issued by an Insurance corporation assured 
having its head office in Ontario, the insurance money is payable aaa 
to the representatives of a person who, at his death, was domiciled to foreign 
or resident in a foreign jurisdiction, and no person has become his ey 
personal representative in Ontario, the money may, on the expir- 
ation of two months after such death, be paid to the personal repre- 
sentative appolpted by the Court of the foreign jurisdiction, pro- 
vided it appears upon the probate or letters of administration, or 
other like document of such Court, or by a certificate of the Judge, 
ander the seal of the Court, that {t has been shown to the satisfac- 

‘tion of the Court that the deceased, at the time of his death, was 
Jomiciled or resident at some place within the jurisdiction of such 


“. 


v-ourt. 


(2) When the contract of such insurance provides that the When 
nsurance money may be paid to the personal representative contract 
tppointed by the Court of the jurisdiction in which the deceased glen 
vas resident or domiciled at the time of his death, the money may represent. 
ie paid to such representative accordingly at any time after the 4tlve. 


leath aforesaid, or according to the terms of the policy. 


(3) Where under a contract made, or by law deemed to be made Intestacy: 
a Ontario, the insurance money is payable to the representatives lBiehoue 
f a person who, at the time of his death, was domiciled or resident represent: 
3 a foreign jurisdiction, and died intestate, the money may after = ue 

A . accordin 

be expiration of three months after such death, if no person has is ae 
ecome his personal representative in Ontario, be paid to the person law. 
r persons entitled, according to the law of the foreign jurisdiction, 
> receive the money, and give a discharge for the same, as if such 


yoney were, by the terms of the contract, payable in such foretgn 
srisdiction. 
(4) When a testator domiciled or resident in a foreign jurisdic- Testacy: 

F : < - “f : : payment 
on disposes of the insurance money by a will valid according to according 
1e law of that jurisdiction, then such money may be paid at any tw foreign 
me after death, or according to the terms of the contract in that law. 


K.E.A.—9 
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behalf, to the person or persons entitled under such will to recelve 
and give a valid discharge for money payable in such foreign juris 
diction. 


Where (5) Where it appears by any letters of guardianship, or other 

guardian jie document, relating to persons under incapacity issued to be 

re Pin issued by a Court fn a foreign jurisdiction, or by a certificate of 

court. the Judge, under the seal of such Court, that it has been shown 
to the satisfaction of such Court that the assured at the maturity 
of the policy was domiciled or resident within its jurisdiction, and 
where security to the satisfaction of the Court has been given by 
the guardian or other like officer appointed by the said letters or 
document, then the High Court, upon application for the appoint: 
ment of the said guardian or Ike officer as trustee under this sec- 
tion, may dispense with the giving of security, provided it has also 
been shown that the infants or other beneficiaries under in- 
capacity reside within the jurisdiction of the foreign Court, and that 
the proposed trustee is a fit and proper person, and that the secur- 
ity has, in accordance with the practice of such foreign Court, been 
given in respect of and for the due application and account of the 
money payable under the policy. 


(6) This section shall apply to policies heretofore issued as well 
as to policies to be issued hereafter, and whether the death has 
occurred before the passing of this Act or not. Ont. Acts, 1897. 
c, 36, 8. 156. 


insurance moneys of infants. See Dodds v. A. O. U. W., 28 O. R. 
OTU; Campbell v. Dunn, 22 O. R. 98. 


nent $51. Survivorship holds place between joint ten- | 
ants of chattel property as well as between joint tenants | 
of inheritanee or freehold. Hence an interest which a | 
testator had in a chose in action jointly with another will 
not pass to his executor. But an exception is made | 
in favour of merchants and traders, and persons engaged } 
in joint undertakings in the nature of trade. The share 
of the deceased goes to his personal representative. 


ee 352. On the other hand the liability of a deceased 
person as a joint contractor, obligor or partner, may be 
enforced against his estate under R. 8S. O. c. 129 (The 
Trustee Act), section 15, which provides as follows: 


Represent- 15. In case any one or more joint contractors, obligors or part- 


see of ners die, the person interested in the contract, obligation, or promise 


joint con- entered Into by such joint contractors, obligors, or partners, may | 
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proceed by action against the representatives of the deceased con- tractors 
tractor, obligor, or partner, in the same manner as if the contract, !i#ble al- 

: though the 
obligation or promise had been joint and severa), and this notwith- other joint 
standing there may be another person liable under such contract, contract- 
obligation, or promise, still living, and an action pending against living. 
such person; but the property and effects of stockholders in char- 
tered banks, or the members of other incorporated companies, shall 
not be liable to a greater extent than they would have been if this 
section had not been passed. R. S. O. 1897, c. 129, 8. 15 (s. 15, R. 

S. O. 1887, c. 110). 
358. Under the Judicature Act, R. 8. O. 1897, ¢. 51, No scare 
e e e e- 
section 57 (12), all matters in controversy between parties feated for 
are to be finally determined. To carry out this intention “ated 
of the Legislature, the Consolidated Rules of Practice 
provide (Rule 206) that no action is to be defeated by 
want of parties, and the Court may deal with the matter 
in controversy so far as regards the rights and interests 


of the parties before it. 


354. All persons claiming relief jointly, severally fiindce foe 
or in the alternative, may be made plaintiffs (C. R. 185). parties. 
All persons against whom any relief is claimed jointly, 
severally or the alternative, may be made defendants 
(C. R. 186). The defendants need not all be interested in 
all the relief claimed, or in all the causes of action. 

(O. R. 187). The defendant may also bring before the 
Court persons not already parties against whom he seeks 
any relief related to or connected with the subject mat- 
ter of the suit (C. R. 209). Thus, all parties may be added 
that may be necessary to enable the Court effectually 
and completely to adjudicate upon and settle all the ques- 
tions involved in the action. 

See Holmested & Langton (2nd ed.), p. 303. 
$55. The above enactment and rules remove the Method of 


- : P A , oie exception 
Jifficulties formerly met in actions against joint con- for on 


tractors. joinder. 
Where some but not all of the contractors are sued in an action, 
hey are entitled of right to have all the others within the jurisdiction 
1dded as defendants; and the plea of abatement having been abolish- 
*d the method of exception is by prompt application to the Court 
inder tule 2U6 (1-4). 
Gildersleeve v. Balfour, 15 P. R. 293. 
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No abate- $56. An action does not become abated by reason 
oat of the death of parties if the cause of action survives or 
death» Continues. Whether the cause of action survives or not. 
' there is no abatement by reason of death of parties be- 

tween the verdict or finding of issues and the judgment, 

but the judgment may be entered notwithstanding the 


death. C. R. 394. 


Order: 857. C. R. 396 provides that where by reason of 
adding death or change of interest after the commencement of an 


ties. 

ae action, other parties are required, an order adding euch 
parties may be obtained. This rule applies where the 
cause of action survives or continues to some person not 
already a party. 
| See Holmested & Langton (2nd ed.), p. 576. 

Lease of $58. When a man, seized in fee, makes a gift in tail, 

lands held : ; 

in fee foror leases for life or for years, reserving rent, the whole 

yeerving rent which becomes due after his death formerly went 

rent. with the reversion as an incident thereof to his heir and 


not to his executor. The reason given was that since 
during the continuance of the particular estate the re- 
versioner loses the profits of the land, the rent of which 
is to be paid to him as compensation for his losses, and 
though rent should be expressly reserved to the lessor. 
his executors and assigns, without naming the heir, the 
executors could not have it, being strangers to the re- 
version, which is an inheritance. On the other hand. 
if a lessee for years made an under lease, reserving rent. 
the rent accruing after his death went ¢o his executor 
or administrator, as it still goes, and not to his heir even 
though the reversion were to him and his heirs during 
the term, they mentioning the executors. 


359. Again, if a man seized in fee of one acre of 
land and possessed of another acre for a term of yvearr, 
made a lease rendering one entire rent, and died. the 
reversion of one acre went to his heir and the other to hir 
executors, In this case the rent accruing after was 
apportioned between the heir and the executors. 
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360. Where no reversion was left in the lessor, and No re- — 
the rent was reserved to his executors, administrators ‘iain 
and assigns, it formerly went, and now will go, to them 


and not to the heir. 


SGI. If the rent be reserved for years, and be Rent 
severed from the reversion, it formerly went and now ale 
goes to the executor or administrator, although the rever- "ve" 
sion went to the heir. Thus, if a man seised of land in 
fee made a lease for years reserving rent, and afterwards 
devised the rent to a stranger, and died, and the stranger 
was seised of the rent and died, his executors had this 
rent and not his heirs. 


362. Again, though the whole rent which accrued Arrears of 
ifter the death of the lessor formerly went with the re- chivaalee in 
‘ersion to the heir, yet the arrears of rent which accrued |fetime of 
ind became payable in the lifetime of the testator or in- 
estate went in all cases to his executor or administrator 
18 part of his personal estate. The executora or ad- 
ministrators of tenant for life of a rent charge, and of 
tenant pur autre vie after the death of cestui que vie 
night bring debt to recover the arrears of such rent at 
:ommon law, although they could not formerly distrain 
‘or rent. 


363. Before 32 Henry VIII. c. 37, the executors or Remedy 
dministrators of a man seised of rent-service or rent- ne vit. 
tharge, or rent-seck, had no remedy for the arrears in- ¢: 37. 
‘urred in the lifetime of the testator or intestate. By 
hat statute they may either distrain or have an action 


»f debt. 


364. It was formerly important to ascertain the Appor- 
\recise period at which rents became payable or other 77” 
ayments, such as annuities or dividends coming’ due at 
xed periods, because an apportionment might be re- 
uired between the executors representing the personal 
state and other persons interested in the estate at large. 
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These difficulties have been obviated by the apportion- 
ment sections of the Landlord and Tenant Act, R. 8. Q. 
1897, c. 170, which are as follows: 


z. Where the words following occur in sections 4, 5, 6, 7 and 8 
of this Act, they shall be construed in the manner hereinafter men- 
tioned, unless a contrary intention appears: 


1. “Rents” shall include rent-service, rent-charge and rent- 
seck, and all periodical payments or renderings in Neu of or in 
nature of rent; 


2. “* Annuities’ shall include salaries and pensions; and 


3. ‘ Dividends” shall include (besides dividends strictly so-cal!- 
ed) all payments made by the name of dividend, bonus or otherwis- 
out of the revenues of trading or other public companies, divisible 
between all or any of the members of such respective companies, 
whether such payments are usually made or declared at any fixed 
times or otherwise; and all such divisible revenue shall, for the 
purposes of this Act, be deemed to have accrued by equal daily 
increment, during and within the period for or in respect of which 
the payment of the same revenue is declared or expressed to be 
made; but the said word “dividend” shall not include payments 
in the nature of a return or reinbursement of capital. R. S. O 
1887, c. 143, s. 1. 

Rents, etc 4. All rents, annuitles, dividends, and other periodical payments 
fro map etrea in the nature of income (ivhether reserved or made payable under 
day and be an instrument in writing or otherwise), shall, like interest on money 
pet lent, be considered as accruing from day to day and shall be ap- 


respect of Portionable in respect of time accordingly. R. S. O. 1887, ¢. 143, 
time. Imp. g. 2, : 

Act, 33-34 

V.0.35,8.2. 5. The apportioned part of such rent, annuity, dividend or other 
A Luss payment, shall be payable or recoverable in the case of a continuing 
mica to rent, annuity, or other such payment, when the entire portion, of 
be payable which such apportioned part forme part, becomes due and payable. 


hen th “ P 
nereenti and not before; and in the case of a rent, annuity, or other such 


portion be- payment, determined by re-entry, death, or otherwise, when the 


lisp peed: next entire portion of the same would have been: payable if the 
33-34 V.c. same had not so determined and not before. R. 8. O. 1887, ec. 143, 
35, 8. 3. 8s. 3. 

Persons 

shall have 6. (1) All persong and their respective heirs, executors, admin- 
she one istrators and assigns, and also the executors, administrators and 
for recover- assigns, respectively, of persons whose interests determine with 
Ppt Geld their own deaths, shall have such or the same remedies for recover. 
sation ing such apportioned parts as aforesaid, when payable (allowing 
onthe Pig; proportionate parts of all just allowances), as they respectively 
ae 33.3, Would have had for recovering such entire portions as aforesaid, if 


¥.c.35,8.4. entitled thereto respectively. 
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(2) Provided that persons liable to pay rents reserved out of, or Proviso as 
charged on lands or other bereditaments of any tenure, and the same © rents 
lands or other hereditaments shall not be resorted to for any such eeced teal a 
apportioned part forming part of an entire or continuing rent as Case. 
aforesaid specifically; but the entire or continuing rent, including 
such apportioned part, shall be recovered and received by the heir 
or other person, who, if the rent had not been apportionable under 
this Act, or otherwise, would have been entitled to such entire or 
continuing rent; and such apportioned part shall be recoverable by 
action from such heir or other person by the executors or other 
persons entitled under this Act to the same. R. 8. O. 1887, c. 143, 

s. 4. “ 


7. Nothing in the preceding provisions of this Act contained, act not tu 
shall render apportionable any annual sums made payable in poll- apply to 


cies of assurance of any description. R. 8. O. 1887, c. 143, 8. 5. Poles cs 


8. The preceding provisions of this Act shall not extend to any cep ye 
case in which it is expressly stipulated that no apportionment shall 35, s. 6. 


take place. R. 8. O. 1887, c. 143, s. 6. Nor where 
salen 
e 
365. Where the choses of action accrue after the the con. 
decease of the testator or intestate, the rights of the et Ag ae 
executor or administrator to sue are as follows: Where | 
choses iti 
action 
366. Upon the death of the testator or intestate, sccrue 
after de- 
if any injury is afterwards done to his goods and chat- coase, 


tels the executor or administrator may bring an action qpeky 


for damages for the tort. He has his option either to Option 
sue in his representative capacity, and enter his suit as Aether 
executor or administrator, or bring the action in his own aap 


t. 
name and his individual capacity. a 


367. This right of action and option exist in the Executor 
executor or administrator whether he has ever had 226m 
actual possession of the property or not; therefore, ex- ered 
ecutors or administrators may rinintiin trespass for deceased 
taking away the goods of the testator or intestate after eat. 
his death, either in their own name or in their repre- 
sentative character, whether they were ever actually in 
possession of them or not; so an executor or adminis- 
trator may sue as such as well in his own name upon a 
contract made with him in his representative chararcter, 
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and this he may do not only in eases where the consider- 

ation flows from the deceased, but also in cases where 

the consideration flows directly from himself as executor. 
Old cases, Wms. p. 762. 


868 In many cases an action on which a testator 
himself could not have sued may accrue to the executor or 
administrator upon a contract made with the testator 
or intestate in his lifetime. Thus, if A. covenants with 
B. to make him a lease of certain land by such a day, 
and B. dies before the day and before any lease made, 
if A. refuse to grant the lease when the day arrives to 
the executor of L., the executor shall have an action on 
the covenant. So, if a contract be made to deliver a 
horse on a given day to B. or his assigns, if B. die before 
the day limited for the delivery of the herse, his executor 
may maintain an action on the contract if A. refuse to 
deliver the horse to him, because by law he is the as- 
signee of B. for such a purpose, and represents his per- 
son as to receiving any chattels real or personal. 

Old cases, Wms. p. 768. 


369. Likewise a right to sue which never existed 
in the testator or intestate may accrue to the executor 
or administrator by remainder, as where a lease is made 
to B. for life, the remainder to his executors for years, 
or where a lease for years is bequeathed by will to A. 
for life and afterwards to B., who dies before A. 

Wms. p. 769. 


370. If no time be set for redemption of a pledge. 
it has been laid down that the pledgor must redeem. 
during his life, because his executors cannot redeem. 
The pledgor is not confined to the lifetime of the pledgee. 
The tender should be to the executor of the pledgee. 

Kemp v. Westhrook, 1 Ves. Sen. 278. 


871. Contingent and executory interests, whether 
io real or personal estate, are transmissible to the re- 
presentative of a party dying before the contingency 
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upon which they depend takes effect. Where the con- 
tingency upon which the interest depends is the endur- 
ance of the life of the party entitled to it till a particular 
period, the interest itself will be extinguished by the 
death of the party before the period arrives, and will not 
be transmissible to the administrators. 

Wms. p. 773. 


$72. An instance occurs of a claim founded on Pin-wcney 

contract which might have been enforced by the deceased 
while alive, and yet is not transmitted to the executor 
or administrator in the case of arrears of pin money, to 
which the wife herself may be to some extent entitled, 
but which cannot be recovered to any extent whatever 
by her personal representatives. As between husband 
and wife the former rules are entirely altered by the 
statute relating to the property of married women. In 
that statute the husband and wife are virtually divorced 
und their estates are considered with reference to each 
other as if they were strangers. 


$78. As between executor and widow, those gifts 
of money by a husband to a wife for clothes, or to pur- 
chase ornaments, or for her separate expenditure, which 
ure usually called pin money, are good in equity as 
against the husband and all volunteer claimants through 


liim. 


374. As to the rights of married women the Jaw Rights of 
married 


now is as follows, according to the Married Women’s yomen. 
Property Act, R. 8. O. 1897, c. 163. 


2. In this Act the word ‘contract’ shall Include the acceptance Interpre 
of any trust, or of the office of executrix or adminlstratrix, and the ton. 
provisions of this Act, as to Mabillties of married women, shall 
extend to all Habilities by reason of any breach of trust or de- ‘Con- 
vastavit committed by a married woman being a trustee or execu- tract.” 
trix or administratrix, either before or after her marriage, and her 
husband shall not be subject to such liabilities, unless he has Liability 
acted or intermeddled in the trust or administration, and the word 


* property ” shall include a thing in action. ReSwO7 1887 ,;.¢i132, wnt 
erty. 
pair's. 
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Married 3. (1) A married woman shall be capable of acquiring, holding 
beeen as her separate property, and disposing by will or otherwise of any 
of holding real or personal property, in the same manner as if she were a 


property feme-sole without the intervention of any trustee. 
feme-sole. 


Power to (2) A married woman shal! be capable of entering into and ren- 

contract. dering herself liable in respect of and to the extent of her separate 
property on any contract, and of suing and being sued, in all respects 
as if she were a feme-sole, and her husband need not be joined with 
her as plaintiff or defendant, or be made a party to any action or 
other legal proceeding brought by or taken against her; and any 
damages or costs recovered by her in any such action or proceeding 
shall be her separate property; and any damages or costs recovered 
against her in any such action or proceeding shall be payable out of 
her separate property, and not otherwise. R. S. O., 1887, c. 132, 
s. 3 (1, 2). 


Earnings 6. (1) Every married woman, whether married before or after 

pidorg bas the passing of this Act shall be entitled to have and hold as her 
separate property, and to dispose of as her separate property, the 
wages, earnings, money and property gained or acquired by her in 
any employment, trade or occupation in which she is engaged, or 
which she carries on, and in which her husband has no proprietary 
interest, or gained or acquired by the exercise of any literary, artistic 
or scientific skill. 

Property (2) Every woman married on or after the first day of July, 

hah om 1884, shall also be entitled to have and hold and to dispose of as her 


or after lst separate property, all other real and personal property belonging 


July, ‘to her at the time of marriage, or acquired by or devolving upon her 
after marriage. R. 8. O., 1887, c. 182, s. 5. 

As to 10. All deposits, all sums forming part of public stocks or funds. 

stock, etc. 


tou which a Which, on the first day of July, 1884, were standing in the sole 
marred name of a married woman, and all shares, stock, debentures, 
rated! * debenture stock, or other interests of, or in any corporation, com- 
pany or public body, municipal, commercial or otherwise, or of, 
or in any industrial, provident, friendly, benefit, building or loan 
society, which, on the first day of July, 1884, were standing in 
her name shall be deemed, unless and until the contrary be shown, 
to be the separate property of such married woman; and the fact 
that any such deposit, sum forming part of public stocks, funds, or 
of any share, stock, debenture, debenture stock, or other interest as 
aforesaid, is standing in the sole name of a married woman, shall 
be sufficient prima facie evidence that she is beneficially entitled 
thereto for her separate use, so as to authorize and empower her 
to receive or transfer the same, and to receive the dividends, 
interests and profits thereof, without the concurrence of her husband 
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and to indemnify all public officers and all directors, managers and 
trustees of every such corporation, company. public body or society 
as aforesaid, in respect thereof. R. S. O., 1887, c. 132, s. 9. 


20. A married woman who is an executrix or administratrix, Married 


alone or jointly with any other perso woman as 
j y y person or persons of the estate of aeeenieis 


any deceased person, or a trustee alone or jointly as aforesaid, of or trustee. 
property subject to any trust, may sue or be sued, and may transfer 

or join in transferring, in that character, any such particulars as are 
mentioned in section 10, without her husband, as if she were a 

feme sole. R. S. O., 1887, c. 132, 8. 19. 


23. For the purposes of this Act, the legal personal represen- Legal 


tative of any married woman shall, in respect of her separate estate, i heaing 


have the same rights and liabilities, and be subject to the same married 
jurisdiction as she would have, or be, if she were living. R. 8S. O., woman. 
1887, c. 132, 6. 22. 


875. The term paraphernalia® is used to signify the Parapher- 
apparel and ornaments of a wife suitable to her rank” 
anl degree. What are to be so considered are questions 
to be decided by the Court and will depend upon the 
rank and fortune of the parties. 


876. There is one other species of interest in the paaite 
property of the deceased which vests neither in the per- causa. 
sonal representative, nor in his heir, nor in his widow. 
This is called a donatio mortis causa. To constitute 
such a gift there must be two attributes. 1. The gift 
must be with a view to the donor’s death. 2. It must 
be conditioned to take effect only on the death of the 
doner by his existing disorder. 3. There must be a de- 
livery of the subject of the donation. The deceased 
should at the time of the delivery not only part with the 
possession, but also with the dominion over the subject 


of the gift. 
Hawking vy. Blewitt, 2 Esp. N. P. C. 668. 


877. A donatio mortis causa differs from a legacy Hew it 
in these particulars: 1. It need not be proved in the ae 
Rurrogate Court. 2. No assent or other act on the part !°*y- 
of the executor or administrator is necessary to perfect 


the title of the donee. - 
Tate v. Hibbert, 2 Ves. 120. 


* Greek, para-pherne; over and above dower. 
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$78. A donatio mortis causa differs from a gift 


from a gift inter vivos in these respects, in which it resembles a 
inter riv0% Jegacy: 1. It is ambulatory, incomplete and revocable 


Property 
regarded 
as assets 
though 
never mn 
testator. 


Chattels 
which 
never vest- 
ed in tes- 
tator. 


during the testator’s life. 2. It is liable to the Succes. 
sion Duties Act (R. 8. O. 1897, c. 24). 3. It is liable to 
the debts of the testator upon deficiency of assets. 

Ward y. Turner, 2 Ves. Sen. 434. 


Donatio mortis causa. 
Hall y. Hall, 20 O. R. 168, 684; Freeman v. Freanan, 19 
O. K. 141. 


Gift iuter vivos. 
Re Murray, Purdham v. Murray, 9 A. R. 389; Watkins v. 
Bradshaw, G A. R, GU6. 


$79. There are many instances in which property in 
the hands of an executor is regarded as assets, although 
it was never in the testator. Thus, if an executor renew 
a lease he shall account for the new lease as well as the 
old as assets. So if A. covenants with B. to make him 
a lease of certain Jands by such a day, and B. dies before 
the day, and before any lease is made, A. is bound to 
make the lease to the executor of B., and the lease so 
made shall be assets in his hands; or, if A. refuses to 
grant the lease, he is liable to make the executor a com- 
pensation in damages, which are also assets. So if <A. 
promises, on good consideration, to deliver to B. by such 
a day certain wares or merchandise, and this is not per- 
formed in the life of B., but delivery is made to his 
executor, the goods will be assets in his hands, as well 
as the money recovered in damages for not performing 
would have been. 


880. Again, chattels which never were vested in the 
testator in possession, but accrue to the executor by 
remainder will be assets in his hands. Thus if a lease 
be made to one for life, remainder to his executor for 
years, such remainder will be assets in thy hands of the 
executor, though it were never in the testator. So where 
a lease for years is bequeathed to A. for life, and after- 
wards to B., who dies before A.; although B. never had 
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this term in him, it shall be assets in the hands of his 
executor. So a remainder in a term for years, though 

it never vested in the testator’s possession, and though 

it still continued a remainder, shall be assets in the 

hands of the executor. For it bears a present value and 

is vendible. So goods which have accrued by increase Accretiuns 
since the testator’s death are assets in the hands of the 
executor. 


381. Thus if the sheep, or other cattle of the testa- Profits on 
tor, bear lambs, etc., after the testator’s death, these, al- “2? 
though never the property of the testator will be assets. Saeed 
So if the executor of a lessee for years enter into the tene- trade. 
ments, the profits over and above the rent shall be as- 
sets. Therefore, if an executor has a lease for years of 
land of the value of £20 a year, rendering rent of £10 
a year, it is assets in his hands only for £10 over and 
above the rent. 


Vincent v. Sharpe, 2 Stark, 507. 


B82. Again, if an executor employ the testator’s Chattels 
yzoods in trade, the profits shall be assets, and whether the ee 
executor takes upon himself to carry on the testator’s Perel: 
trade, or does so in pursuance of a provision in articies 
of partnership entered into by the deceased, or by the 
direction of the testator, contained in his will, or under 
the direction of the Court of Chancery, the profits of 
such trade shall be assets for which he shall be ac- 
countable. : 

The liability of an executor who carries on a business is more 
fully stated in the chapter relating to the liability of an executor for 
his own acts. 


883. So chattels, real or personal, to which the Chattels 
executor becomes entitled after the death of the testator pe pledeen 
by force of a condition will be assets, as where a lease for 
years, or cattle, plate or other chattel was granted by the 
testator upon condition that if the grantee did not pay 
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such a sum of money, or do other acts, etc.; and this con- 
dition is broken, or not performed after the testator’s 
death, the chattel will be brought back to the executor 
and be assets. 


384. The law is the same where the condition {s 
that the testator shall pay money or do any other act to 
avoid the grant; accordingly chattels, whether real or 
personal, mortgaged or pledged by the testator, and re- 
deemed by the executor, shall be assets in the hands of 
the executor for so much as they are worth beyond the 
sum paid on their redemption. 

Glaholm vy. Rowntree, G Ad. & Ell. 710. 


$85. Redemption by an executor before or after the 
time specified for redemption is elapsed has the same 
effect, the excess in the value of the thing beyond the 
money paid for redemption is regarded as assets. 


386. Although, where different administrations are 
granted in different countries, that administration is 
deemed the principal or primary one which is granted in 
the country or domicile of the deceased; yet each portion 
of the estate must be administered in the country in 
which possession of it is taken and held under lawful au- 
thority. The administrator under a foreign grant has a 
right to hold the assets received under it against the 
home administrator, even after they have been remitted 
to the country in which the home administration was 
granted. The only mode of reaching such assets is to 
require their transmission or distribution after all the 
claims against the foreign administration have been duly 
ascertained or settled. 


887. An ancillary probate or grant of administra- 
tion in a foreign country is usually admitted by the 
comity of nations as a matter of course. This new-admin- 
istration, however, is made subservient to the rights of 
creditors and other claimants resident within the country 
where it is granted. The residuum is transmissible to 
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the country of the original administrator only when the 
final account has been settled in the proper tribunal 
where tke new administration is granted, upon the equit- 
able principles adopted by its own law in the applica- 


tiom and distribution of the assets found within its 
jurisdicticn. 


Ancillary Probate has already been explained ante 
paragraphs 153-166. 
As to rights of foreign creditors in Ontario, see Milne v. Moore, 


24 VU. KR. 456. As to rights of foreign administrators dealing in 
Canada with foreign assets, see Grant v. Macdonald, 8 (hy. 469. 


$88. A will executed by a person when domi- Quebec 
ciled in the Province of Quebec before two notaries” 
there, in accordance with the law of that Province, 
not acted upon or proved in any way before any Court 
there, is not within the Act respecting Ancillary Pro- 
bates and Letters of Administration. 


In re Maclaren, 22 App. R. 18 


$89. The general rule is that an executor or admin- Assets 
istrator shall not be charged with any other goods as, °omns 
assets than those which come to his hands. Considerable of execu 
difficulty consists {n ascertaining what is to be esteemed — 
such a coming to the hands of the executor or admin- 


istrator. 


$90. It is said in Wentworth’s “ Office of an Execu- Right of 
tor,” that if the testator, at the time of his death, had a Sten. 
stock of sheep in Cumberland, bullocks in Wales, fat convertor. 
oxen in Bucks, money, household stuff and plate in Lon- 
don, and his executor dwells at Coventry, namely, far 
from all these places, the execufor has such an actual 
possession presently upon the testator’s death that he 
may maintain trespass against any stranger taking them 
away, or spoiling them, and, therefore, that author con- 
siders it doubtful whether this shall not be such a posses- 
sion in the executor, and such a giving of these goods to 
his hands, ag to charge him with payment of debts and 
legacies, and make his own goods liable instead of them. 
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$9. However, it was laid down by Lord Holt that 
if an executor live at London, and the goods of which the 
testator died possessed are at Bristol, although the 
executor has such an immediate possession of them that 
he may maintain trover in his own name against any con- 
vertor of them, and the damages recovered shall be 
assets in his hand; yet if he do not recover so much in 
dainages as really the goods were worth, and that 
happens not through any fault of his he shall answer for 
no more than he recovers. 
Ferns 392. Again, if goods come fully into the possession 
wrongfully and hands of an executor or administrator, but are 
from ; z . 
executor. afterwards taken wrongfully from him, a question arises 
whether such goods shal] be considered assets im his 
hands. As to these, an executor or administrator stands 
in the condition of a gratuitous bailee; with respect to 
whom the law is that he is not to be charged without 
some default in him. Therefore if any goods of the tes- 
tator are stolen from the possession of the executor, or 
from the possession of a third person, to whose custody 
they have been delivered by the executor, the latter shall 
not be charged with these as assets. 


(iouds $98. Again, if a trespasser takes goods out of the 
eau possession of an executor or administrator, although he 
is bound to sue the trespasser, if known, yet the executor 
or administrator shall not be answerable in assets for 
more than he recovers in the suit. But if he omits to 
sell the goods at a good price, and afterwards they are 
taken from him, then the value of the goods shall be 
assets in his hands, and not what he recovers, for there 
hable Wa8 4 default in him. Again, if the goods be perishable 
- goods, and before any default in the executor to preserve 
them or sell them at due value, they are impaired, he 
shall not answer for the first value, but shall give-that 
matter in evidence to discharge himself; so if the testa- 
{or’s sheep or other beasts die, or if his ships perish by 
tempest, the executor shall not be charged with them a8 
assets. 


Periz 
goods 
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$94. With respect to choses in action, although Choses in 
debts of every description due to the testator are assets, lability of 
yet the executor or administrator is not to be charged Fx" 
with thein till he has received the money. So if the exec- 
utor or administrator recovers any damages or compensa- 
tion for any injury done to the personal estate of the 
testator before or since his decease, or for the breach of 
any covenant or contract made with the testator, or with 
himself in his representative character all such damages 
thus recovered shall be assets in bis hands, the costs 
and charges of recovering them being deducted; but he 
shall not be charged with them until he has reduced 
them into possession; but such debts or damages will 
be regarded as assets, although never in point of fact 
received, if they be released by the executor for the 
release in contemplation of law shall amount to a receipt. Executor 
So if the executor takes an obligation in his own name PBIESIOn 
for a debt due to the testator; he shall be equally charge- eens 
able as if he had received the money; for the new 
security has extinguished the old right and is quasi pay- 
nent. 

Spurkes v. Restal, 22 Beav. 587. 


895. Where an executor sues for money had and re- Fxecutor 
ceived to his use as executor the debt or damages is soa 
assets immediately. For if the money was had and Neeley 
received by the defendant by the consent or appoint- 
ment of the executor, it was assets in his hands forth- 
with, and if without bis consent, vet the bringing of the 
action is such a consent that upon judgment obtained 
it shall be assets immediately without execution. 


Jenkins v. Plume, 1 Salk. 207. 


$96. There may be personal property of the testator Assets not 
or intestate to which his personal representative as such see 
is entitled, which is not assets in his hands by reason of 
uot being vendible. 


Wma., p. 1537. 
K.E.A.—10 
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Estates 397. Estates pur autre vie are classed under this 

lees: heading. In Ontario they; are devisable by virtue of the 
Wills Act (R. 8. O. 1897, ¢. 128, 8. 10), which enacts as 
follows, “and the power hereby given [that of disposing 
by will] shall extend to estates pur autre vie whether 
there be or be not any special occupant thereof, and 
whether the same be corporeal or incorporeal heredita- 
ments.” 

ee P $98. The devolution of estates pur autre vie is pro- 

autre vie. Vided for by section 38 of the Devolution of Estates Act. 
which says that such estates shall descend as estates in 
fee simple. But under section 37, section 38 does not 
apply to the estates of persons dying on or after 1st July, 
1886, As to such estates therefore after that date there 
is apparently no existing statutory rule, If it was in 
tended to continue the former law, then that law was 
as follows: 

Special The Statute of Frauds (29 Car. II. ¢. 3, 8. 12), after 


occupancy. permitting a devise of such estates to be made, enacts 


that if no devise is made of such estate the same is 
chargeable in the hands of the heir, if it shall come to 
him by special occupancy as assets by descent. In case 
there shall be no special occupant it shall go to the 
executors or administrators of the grantee, and shall be 
assets in their hands for payment of debts, 


Surplus of $99. As the Statute of Frauds did not provide to 


such 
estates. 
14 Geo. II. 
c. 20, 8. 9. 


Tenant 

rie dying 
pur autre 
intestate. 


whom the surplus of such estates, after the debts of the 
‘deceased owners thereof were satisfied should belong, 14 
Geo. II., c. 20, s. 9, euacts that the said surplus shall be 
distributed in the same manner as the personal estate of 
the testator or intestate. 


400. Both statutes omitted to provide for the case 
Jf a tenant pur autre vie dying intestate as to that estate, 
but having made a valid will of his personalty. In other 
words, these statutes omitted to state whether the sur- 
plus in such case should go according to the personal 
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estate disposed of by the will, or as undisposed of personal 
estate. Nor was any provision made for the surplus which 
might be in the hands of an executor or administrator as 
special occupant. It was eventually settled that the execu- 
tor held it as trustee for the residuary legatee. 


od 


Ripley vy. Waterworth, 7 Ves. 425. 
401. Section 3 of the Devolution of Estates Act in- Estates by 


cludes under the head of estates subject to the Act, estates ule 
“limited to the heir as special occupant.” These estates 
must be under a will or grant to a man and his heirs during 
the life of cestui que vie. The heirs who are now to take 
such an estate will be found as if the estate were personal 


estate. 


402. But the effect of section 37 upon section 38 88 price of 
to such estates after 1st July, 1886, might have been to re- Dev. of 
vive the estate of general occupancy which was reduced al- aCe 
most to nothing by 29 Car. II- c. 3 and 14 Geo, IT. e¢. 20. 

This difficulty has now been removed by legislation. The 
new clause, 3 (a), introduced by section 3 of chapter 1 of 
the Acts of 1902, includes all estates held for the life of 


another. (See pages 79 and 80 ante.) 


403. The absolute property must have been vested in property 
the testator in order to make them asscts in the hands of the ee ele 
executor. Therefore, if the testator takes a bond for another i 
in trust, and dies, this is not assets in the hands of his ex- 
ecutor. So if the obligee assigns over a bond and covenants 
not to revoke, and dies, that bond is not assets in the hams 
of the executor of the obligee. 


Deering vy. Torrington, 1 Salk. 79. 


404. When a term for years is created for a particu- qo. 
lar purpose, as for raising moncy for payment of debts or years. 
portions for younger children, and the purpose for which 
the term was created is satisfied, the termor is considered in 
equity as a trustee for the owner of the inheritance. although 
at law the term was deemed a term in gross in such trustee ; 
in equity it follows the fee and is looked upon as completely 
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purpose. 
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f raudu- 
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Equitable 
ASSeLS 


defined. 


Difference 
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legal and 
equitable 
assets 


defined. 
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consolidated with it; it was, therefore, not regarded as per- 

sonal assets in the hands of the executor and the person en- 

titled to the fee, but as real assets which go to the heir 
Thrufton vy. Att.-Gen., 1 Vern. 341. 


405, Executors and administrators cannot be in better 
condition with respect to the estate of the deceased than he 
himself would have been in, and therefore, they cannot em- 
ploy as general assets property which he would haye been 
bound to apply to a particular purpose; thus a remittance 
in bills and notes for a specific purpose, namely, to answer 
acceptance, was received by an administrator in consequence 
of the death of the party to whom the remittance was made. 
It was held that the special purpose operated as a lien, and 
that the sum remitted could not be applied by the adminis- 
trator as general assets. 


406. Where a deed is set aside as fraudulent against 
any of the ereditors of the deceased, the propertv becomes 
asscts, and subsequent creditors are let in. An assignment 
within the statute 13 Eliz. c. 5, is utterly void against credi- 
tors, and the property assigned is assets in the hands of the 
executor. 


Shears v. Reacra, 3 B. & Adol. 362. 


407. There are various interests frequently forming 
part of the estate of an executor or administrator which are 
not recognized as assets at law, and which, therefore, it ad- 
ministered at all, had to be administered in equity. This 
latter portion of the estate in the hands of the executor or 
the administrator, was called equitable assets, in contra-dis- 
tinction to the former, which were called legal assets. An 
important distinction existed with respect to the administra- 
tion of these two kinds of assets. 


408. If they were legal, they had to be administered 
by the executor or administrator of the deceased in a 
course of administration having regard to those rules of 
priority among creditors formerly in existence. But if 
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the assets in the hands of the executors were equitable, 
then, although the precedence in payment of debts to 
legacies had to be respected, yet, as among creditors, the 
assets had to be applied in satisfaction of all the claim- 
ants pari passu, without any regard to the priority in 
rank of one debt to another; tbe principle of this dis- 
tinction was that in natural justice and conscieuce, and 
in the contemplation of a Court of Equity, all debts 
being equal, the debtor was equally bound to satisfy 
them all, whether by speciality or by simple contract. 
Therefore, since a claimant upon equitable assets was 
under the necessity of going to a Court of Equity in 
order to reach them, that Court would act only accord- 
ing to the rule of doing justice to all creditors, without 
any distinction as to priority. 
Shattock vy. Shattock, L. R. 2 Eq. 182, 194. 


The distinction between legal and equitable assets is, 
however, still of some importance, that is to say, in the 
following respects, namely :—(1) In determining whether 
an executor or administrator is entitled to retain hig own 
debt (whether contract or specialty) out of the assets; and 
(2) In determining semble the extent of the execution avail- 
able for the creditor (plaintiff in an action); for when the 
court of law is sitting as such, that is to say, when the 
creditor's actiun is a purely legal action the execution 
would still be against the legal assets only; while if the 
action was properly framed as an equitable action, the 
execution or equitable relief would extend to the equitable 
assets as well as the legal assets. 


Snell's Principles of Equity (Ed. 1894, p. 252), The state- 
ment as to retainer is inapplicable to Ontario. 


- 
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CHAPTER IV. 


POWER AND AUTHORITY. 


Barer ot 409. After administration is granted the power of 

trator; of an administrator is equal to and with the power of an 

meee wr executor. An executor de son tort cannot bring any ac- 
tion in right of the deceased, except that if in possession 
of goods of the deceased, he can maintain an action 
against a wrongdoer in respect of such goods. 


Elliott v. Kemp, 7 M. & W. 306. 


Right of 410. Within a convenient time after the testator’s 

possession death or the grant of administration, the executor or 

of goods. sdministrator has a right to enter the house descended 
to the heir in order to remove the goods of the deceased, 
provided he do so without violence. He also has the 
right to take deeds and other writings relative to the 
estate out of a chest in the house if it be un- | 
locked or the key be in it, but he has no right to break 
open even a chest. If he cannot take possession of the 
effects without force he must desist and resort to his ac- 
lion. On the other hand, if the executor or administrator 
on his part be remiss in removing the goods within a 
reasonable time, the heir might formerly, but not now, 
distrain them as damage feasant. 

Stodden v. Harvey, Cro. Jac. 204. 


El M0 411. Where a lessee for years underlets the land 
and dies, his personal representative may distrain at 
common law for the arrears of rent which became due in 
the lifetime of the deceased. Because these arrears were 
never severed from the reversion; but the executor or 
administrator has the reversion and the rent annexed 
thereto in the same plight as the deceased himeelf had it. 
and it is not like a reversion which descended to the heir. 
while the arrears went to the executor or administrator. 

Wade v. Marsh, 1 Roll. Abr. 672. 
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412. But at common law the executors or aduinis- Bignt of ’ 
18tréegs a 


trators of a man seized of a rent service, rent charge, or common 
in fee, or for his own life, or pur autre vie, could not dis- vin xt 
train for the arrears incurred in the lifetime of the tes. ¢. 37. 
tator or intestate. By 32 Hen. VIII. cap. 37, it was 
enacted that executors may have action and distrain 

for rent due their testator in his lifetime. R.S. O. 1897, 


¢c. 129, The Trustee Act contains the following provisions: 


13. The executors or administrators of any lessor, or landlord, Executors 
may distrain upon the lands demised for any term or at will for the 7) sins 
arrears of rent due to such lessor or landlord in his lifetime, in like of a ae 


manner as such lessor or landlord might have done if living. Rh. S. oe A 


O. 1897, c. 129, 8. 13 (s. 12, R. S. O. 1887, c. 110). arrears. 


14. Such arrears may be distralned for at any time within s!x Such 
months after the determination of the term or lease, and during the ®tears of 
i nt may 
coutinuance of the possession of the tenant from whom the arrears be dis- 
became due; and the powers and provisions contained in the several trained 


statutes relating to distresses for rent, shall be applicable to the for eels 


distresses so made as aforesaid. R. S. O. 1897, c. 129, s. 14 (s. 13, after deter- 


R. S. O. 1887, ¢. 110). mination of 


433. It is a general rule of law and equity that an Absolute 
executor or administrator has an absolute power of dis- Geen 
posal over the whole personal effects of his testator or eons) 
intestate, and they cannot be followed by creditors, 
inuch less by legatees, either general or specific, into the 
hands of the alienee. The principle is that the executor 
or administrator in many instances must sell in order to 
perform his duty in paying debts, etc., and no one would 
deal with an executor or administrator if liable after- 
wards to be called to account. The power of the executor 
to mortgage the assets has been recognized by high au- 
tborities on several occasions. 

Re Morgan, 18 C. D. 93. Wms. p. 802. 


414. So the executor may pledge a part of the as- Right to 
sts for the purpose of better enabling him to administer ?“°®* 
the estate, and the pledgee may sell the things pledged 


if they are not redeemed within the proper time. 
Russell v. Plaice, 18 Beav. 28, 29. 


Purchaser 
need not 
see to ap- 
plication 
of,purchase 
money. 


Exception 
to general 
power, 


Fraudu- 
lent trans- 
fers or 


rales. 


Executor 
cannot 
purchase. 
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415. It is not incumbent on the purchaser or mort- 
gagee of the assets to see that the money is properly ap- 
plied, though he knew he was dealing with an executor. 

McLeod v. Drummond, 17 Ves. 154. 


416. Exception to the general power of the execu 
tor or administrator to dispose of the estate of the intes- 
tate or testator will be found in those cases only where 
collusion existed between the purchaser or mortgagee 
and the personal representative. That an executor may 
waste the money is not alone sufficient to invalidate the 
sale or mortgage. It must further appear that the pur- 
chaser or mortgagee participated in the devastavit or 
breach of duty in the executor. 

Whale v. Booth, 4 T. R. 625. 


417. Fraud and covin will vitiate any transaction 
and turn it to a mere colour. If, therefore, a man con- 
certs with an executor by obtaining the testator’s effects 
at a nominal price, or at a fraudulent undervalue, or by 
applying the real value to the purchase of other subjects 
for his own behoof, or in any other manner contrary to 
the duty of the office of executor, such concert will in- 
volve the seeming purchaser or pawnee and make hiin 


liable to the full value. 
Scott v. Tyler, 2 Dick. 725. 


418. Where there exists such collusion as to ren- 
der the dealing invalid, not only a creditor but a legatee, 
whether general or specific, is entitled to follow the as- 
sets. The right must be enforced within a reasonable 
time or it will be lost by acquiescence. 

McLeod vy. Drummond, 14 Ves. 154. 


419. An executor cannot be allowed, either im- 
mediately or by means of a trustee, to be the purchaser 
from himself of any part of the assets, but shall be con- 
sidered a trustee for the persons interested in the estate, 
and shall account for the utmost extent of advantage 
wade by him of the subject so purchased. 

Hall vy. Hallett, 1 Cox. 134; Watson v. Toone, G6 Madd. 153. 
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420. The executor of a deceased partner is war- Executor 
ranted in selling the share of the deceased to the gur- eer 
viving partners, if this can be done fairly and properly. *!P share. 
A Court of Justice will look at such a transaction with 
close attention, for in dealings between the executor of 
a deceased partner and the surviving partners there may 
be an inequality in respect of knowledge which may be 
taken advantage of in such a way as to lead to inequit- 
able and unfair results. 

Chambers v. Hotcell, 11 Beav. 6. 


42. A promissory note or bill or exchange made Endorse- 
payable to the deceased or his order, may be indorsed by bile and 
his executor or administrator, and, generally speaking, "°%* 
there is no difference between the indorsement of a note 
by the deceased and one by his personal representative. 


Watkins v. Maule, 2 Jac. & Walk. 243. 
Bills of Exchange Act (Dom. Acts, 1890, c. 33, s. 41). 


41. (c) Where the drawee is dead, presentment may be made to his 
personal representative. . 


2. (a) Where the drawee is dead, presentment is cxcused and 
a bill may be treated as dishonoured by non-acceptance. 


Section 31, 5. Where any person is under obligation to endorse 
a bill in a representative capacity, he may endorse the bill in such 
terms as to negative personal liability. 


49. (i) Where the drawer or endorser is dead and the party giving 
notice knows it, notice must be given to a personal representative 
if such there is and with the exercise of reasonable diligence he 


can be found. 

422. An executor may, in some cases, claim by Exeotor 
election, as where a testator at the time of his death elves 
was entitled out of several chattels to take his choice of 
one or more to his own use. If a man gives to A. such 
of his horses as A. and B. shall choose, the election ought 
to be in the life of A. If a man gives one of his horses 
to A. and B., after the death of A., B. may choose which 
he will take for an interest vested in them immediately 
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by the gift. Ifa lease be granted to A. for 10 or 20 years 
as he shall elect, the executor is entitled to the election. 


423. Again, if A. makes a lease for years to B. of 
40 acres, parcel of 60, the election may be made by B.'s 
executors; so if the thing of which election is given is 
annual, and to have continuance, the heir or executor 
may make the election. 
Old authorities, Wms. p. 814. 


424. Executors and administrators may by virtue of 
their office dispose absolutely of terms of years which are 
vested in them in right of their testators or intestates or 
make an under lease. But an executor or administrator 
cannot give an option of purchase at a future time. 


Oceanic Steam Co. v. Sutherland, 16 C. D, 236. 


425. If a lease be made for a term of years upon | 
condition that if the lessee shall assign bis term without 
the assent of the lessor it shall be lawful for the lessor to 
re-enter, the term, nevertheless, vests in the executor or | 
administrator of the lessee without breach of the condition. 
If a lessor desires to exclude a specific devise of the term 
it seems he must do so by express terms. 


Woodfall, Landlord and Tenant, (81. 


426. When a lease for years with a condition or | 
covenant restraining slienation or underletting comes into 
the hands of an executor or administrator if named in the 
covenant, he is bound thereby. If not named it is said to 
be doubtful whether he is bound. 


Ree v. Harrison, 2 T. R. 429. 


427. The executor’s power of disposal over assets is 
not controlled or suspended by the commencement of an 
action for administration of the estate. 


Reeves v. Burrage, 14 Q. B. 504. 
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436. Therefore, the goods of a testator in the hands Execution 
of his executor cannot be seized in execution of a judg- sed of 


ment against the executor in his own right. yh 
Farr v. Netoman, 4 T. R. 621; Kinderley v. Jervis, 22 
Beav. 23. 


437. With reference also to the principle that an Merger. 
executor or administrator holds the property of the de- 
ceased in auter droit merely, it has been laid down that 
in respect to land no merger can take place of the estate 
held by a man as executor in that which he holds in his 


own right. 
Jones v. Davies, 5 H. & N. 767. 


438. Though a person is originally entitled to a Termor or 
term, or to an estate of freehold as an executor or ad- ne 
ministrator, yet in process of time he may become the autre 
owner of that estate in his.own right. This happens in 
the case of executors when the executor is also residuary 
legatee, and he performs all the purposes of the will and 
holds the estate as legatee; or when the executor pays 
money of his own to the value of the term in discharge 
of the testator’s debts, and with an intention to appro- 
priate the term to his own use in lieu thereof. 


439. Since no man can bequeath anything but Executor 
what he has to his own use, an executor cannot by his ie 
will dispose of any of the goods which he has as executor 
to a legatee; but, generally speaking, an executor or 
administrator in his own life time may dispose of and 
alien the assets of the testator. He has absolute power 
over them for this purpose, and they cannot be followed 


by the creditors of the deceased. 
Farr v. Newman, supra. 


440. It may be proper to consider how the property How 
which the executor or administrator has at first in his meee 
representative character may become his own to his own eae 
use as his other goods, which he has not as executor or property 
administrator. And first in regard to ready money left by cara 
the testator; on its coming into the hands of the execu- 


or, the property in the specific coin must of necessity be 
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the contract, so that the administrator may sue upon it 
as made to himself. Thus where money belonging to a 
testator at the time of his death, or due to him, and paid 
in after his death, or proceeding from the sale of his 
effects after his death, has, before the grant of adminis- 
tration, been applied by a stranger to the payment of 
the intestate’s debts and funeral expenses, the adminis- 
trator may recover it from such stranger as money had 


- and received to his use as administrator. 


Movables 
vested in 
presenti. 


Interest in 


Interest in 
goods of 
testator. 


Welchman vy. Sturgis. 13 Q. B. 552. 


432. All movable goods, though in ever so many 
different and distant places from the executor, vest in 
the executor in possession presently upon the testator’s 
death, for it is a rule of law that the property of personal 
chattels draws to it the possession. 


QUANTITY OF ESTATE. 


433. A devise of the lands to executors to sell 
passed the interest in it; but a devise that executors shall 
sell the land, or that lands shall be sold by the executors, 
gave them but a power. 

Doe vy. Shotter, 8 A. & E. 905. 

434. It is otherwise as to things immovable, as 
leases for years of lands or houses. Of these the executor 
or administrator was formerly not deemed to be in posses- 
sion before the entry. (Wms. page 557.) The words of the 
‘““ Devolution of Estates Act” are that such property, on 
the death of the deceased, devolves upon and becomes 
vested in his legal representatives. These words are, 
probably, sufficient to obviate the necessity for entry. 


435. The interest which an executor or adminis- 
trator has in the goods of the deceased is very different 
from the absolute, proper, and ordinary interest which 
every one has in his own proper goods; for an executor 
or administrator has his estate as such in auter- droit 
merely, as the minister or dispenser of the goods of the 


dead. 
Pinchan’s Case, 9 Co. 88, b. 2 Inst. 236. 
Serle v. Bradshaw, 2 Cr. & M. 148. 
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4836. Therefore, the goods of a testator in the hands Execution 


P : r : : t 
of his executor cannot be seized in execution of a judg- poode of 
ment against the executor in his own right. ‘aoa 
Farr v. Neoman, 4 T. R. 621; Kinderley v. Jervis, 22 
Beay. 23. 


437. With reference also to the principle that an Merger. 
executor or administrator holds the property of the de- 
ceased in auter droit merely, it has been laid down that 
in respect to land no merger can take place of the estate 
held by a man as executor in that which he holds in his 
own right. 

Jones v. Davies, 5 H. & N. 767. 


438. Though a person is originally entitled to a Termor or 
term, or to an estate of freehold as an executor or ad- ayaa 
ministrator, yet in process of time he may become the racers 
owner of that estate in his.own right. This happens in 
the case of executors when the executor is also residuary 
legatee, and he performs all the purposes of the will and 
holds the estate as legatee; or when the executor pays 
money of his own to the value of the term in discharge 
of the testator’s debts, and with an intention to appro- 
priate the term to his own use in lieu thereof. 

439. Since no man can bequeath anything but Executor 
what he has to his own use, an executor cannot by his ier 
will dispose of any of the goods which he has as executor 
to a legatee; but, generally speaking, an executor or 
administrator in his own life time may dispose of and 
alien the assets of the testator. He has absolute power 
over them for this purpose, and they cannot be followed 


by the creditors of the deceased. 
Farr v. Newman, supra. 


440. It may be proper to consider how the property How 
which the executor or administrator has at first in his property 
representative character may become his own to his own ees 
use as his other goods, which he has not as executor or property 
administrator. And first in regard to ready money left by ™ "°°" 
the testator; on its coming into the hands of the execu- 


{or, the property in the specific coin must of necessity be 
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altered, for when it is intermixed with the executor’s 

own money, it is incapable of being distinguished from 

‘it, although he shall be accountable for its value, and 

therefore a creditor of the testator cannot by fieri facias 

executed on a judgment recovered against the executor, 

tuke such money as de bonis testatoris in execution. 
But see re Hallett, 13 C. D. 696. 


Executor 441 So if the testator died indebted to tle executo’, 

spose or the executor not having ready money of the testator, or 

chattel for for any other good reason, shall pay a debt of the testa- 
tor’s with his own money, he may elect to take any specific 
chattel as a compensation; and if it be not more than 
adequate, the chattel by such election shall become his 
Own. 


Ellictt v. Kemp, 7 M. & W. 313. 


Complete 442. So if the debt due to him from the testator 
tation of amount to the full value of all his effects in the execu- 
Property: tor’s hands, and there are no other creditors, there is a 
complete transmutation of the property in favour of the | 
executor by the mere act and operation of the law; in 
the former case his election, and in the latter the mere 
operation of law shall be equivalent to a judgment and | 
execution. 


See contra Hearn vy. Wells, 1 Coll. 333. 


er < 443. So in the case of a lease to the testator, de- | 
ease are Volyed on the executor, such profits only as exceed the | 
assetS. yearly value shall be held to be assets; it therefore fol- 
lows that if the executor pay the rent out of his own 
purse the profits to the same amount shall be his. 
Old authorities, Wms. p. 568. 
me ee 444. If a testator’s goods be sold under fieri facias. — 
nas ale the executor as well as any other person may buy. such | 
whord’ sill goods of the sheriff, and in case he does go, the property 
naderfi.fa. Vhich was vested in him as executor shall be turned 
into his own property. 
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445. As an executor, who is also a legatee, may, by Adminie- 
io * trator may 


assenting to his own legacy, vest the thing bequeathed acquire 
in himself in the capacity of legatee; so an administra- 78, 
tor, who is also entitled to share in the residue as one of 
the next of kin under the Statute of Distribution, may 
acquire a legal title in his own right to goods of the de- 
ceased either by taking them by an agreement with the 
parties entitled to share with himself under the statute, 
or even without such agreement, by appropriating them 


as his own share. ’ 
Elliott v. Kemp, 7 M. & W. 818. 


446. After administration .is granted the interest Estates of 


of the administrator in the property of the deceased is sada 

a : iniatra- 
equa] to and with the interest of an executor. Execu- tor similar 
tors and administrators differ in little else than in the 


manner of their constitution. 


WHERE NO ESTATE PASSES. BUT A POWER ONLY, 

447. A testator desired that his executors should Where no 
sell and dispose of his land, and then appointed them isc but 
to execute any deeds that might be necessary to the pur- i 
chaser. IJeld, that the executors took no interest but a 
mere power, and consequently that they could not dis- 
train for rent accruing in their own time, before the land 
was sold. 

Nicholl v. Cotter, 5 U. C. R. 564. 


448. If under a will! a trustee has a discretion to ee srow] 
e . 


sell or not to sell real estate, the Court will not inter- fere with 
. ° ° ° . s t 
fere by its advice or direction, but will leave the trustee, cc, 


to exercise his discretion 
In re Trusts of Will of Ann Parker, 20 Chy. 389. 


449. A testator having by his will blended his real a aan 
and personal estate into a fund from which payments ess where 
»f income were to be nade to his wife and other devisees, pevded. 
sostponed the division of the corpus until after the 
leath of the wife. 

Held, that the wife was not bound to elect between 


1er dower and the testamentary bestowments. 
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Re Quimby, Quimby v. Quimby, 5 O. R. ‘744, distin- 


guished. 
The judgment in Amsden vy. Kyle, 9 O. R. at p. 441, 
corrected. 
Leys v. The Toronto General Trusts Co., 22 O. R. 603. 
BENEFICIAL INTEREST. 
Whole 450. Where a will does not dispose of the whole 
ipbeeatol personalty, the executors are trustees for the next of 
exccnwores kin, unless the will expressly shows that the testator 


tees. intended they should take the residue beneficially.* 
Thorpe v. Shillington, 15 Chy. 85. 


- Gift with 453. <A testator, by his will, made an absolute gift 
added of all his property to his wife, subject to the payment of 
words. debts, legacies, funeral and testamentary expenses, and 

by a subsequent clause provided as follows: * And it is 
my wish and desire, after my decease, that my said wife 
shall make a will dividing the real and personal estate 
and effects hereby devised and bequeathed to her among 
mmy said children in such a manner as she shall deem 
just and equitable.” Held, that this would not create a 
precatory trust, and that the wife took the property 
absolutely. If the entire interest in the subject of the 
gift is given with super-added words expressing the 
motive of the gift, or a confident expectation that the 
subject will be applied for the benefit of particular per- 
sons, but without in terms cutting down the interest 
before given, it will not now be held, without more, that 
a trust has been thereby created In re Adams and the 
Kensington Vestry, 27 Ch. D. 394, and in Re Diggles, 
Gregory vy. Edmonson, 39 Ch. D. 253, specially referred 
to and followed. 
Bank of Montreal v. Bower, 18 O. R. 226. 


*Sec. 7 of R. 8. O. 1897, c. 127, the Devolution of Estates Actis ag 
follows: - 


Applica- The real and personal property of a deceased person comprised in 
tion of any residuary devise or bequest shall (except so far as a contrary inten- 
property tion shall appear from his will or any codicil thereto) be applicable rate 


im pay- ably according to their respective values to the ment of his debts. 
mene ot = Ro B. O.8et) e100, a7. ae 
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452. A testator devised to his wife for life a Consent of 
parcel of land “ with the power of sale at any time during eretatare 
her life, subject to the consent of my executors.” Three poses if 
executors were appointed by the will, one of whom died. "ficient. 
A contract for sale of part of the land having been en- 
tered into, it was objected by the purchaser that the con- 
sent of the two surviving executors was not sufficient. 

Held, that in the conflicting state of the authorities upon 
the question, the title was not one which the Court would 
force upon a purchaser. Held, also, that under such a 
power the lands could be sold in parcels. 

Re MacNabb, 1 O, R. 94. 

A testator directed his executors to pay all his Devise of 
“funeral charges and just debts.” The residue of idence 
estate and property not required for that purpose he dis- 
posed of as follows: To his wife all his household furni- 
ture, his pew in a named church, and all cash in hand at 
his decease, also to his wife the entire, exclusive and un- 
divided use of his house situate, etc.,.to hold the same 
during her natural life, than the proceeds to be equally 
divided, etc., he also gave and bequeathed the proceeds of 
the homestead to be equally divided, ete. There were 
other lands not mentioned in the will. Held, that R. 8. 0. 

c. 107, 8. 19, (now R. 8. O. 1897, c. 129, 8. 18), covered the 
case. The testator had not indeed within the meaning of 
that section devised the real estate charged in such terms 
as that his whole estate and interest therein had become 
expressly vested in any trustee, but he had devised it to 
such ap extent as to create a charge thereon which the 
Act in effect transmutes into a trust, and thereupon 
clothes the executor with power to fully execute that 
trust by conveying the whole estate of the testator. 

Yost v. Adams, 13 A. R. 129. 


K.R.A.—il 
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CHAPTER VI. 


OF THE EXONERATION OF THE REAL ESTATE 
BY THE PERSONAL. 


453. It is a well-known rule that as between the 
parental real and personal representatives of all persons deceased, 
fund for the personal estate in the hands of the executor or 

administrator is the primary and natural fund which 
must be resorted to in the first instance for the payment 
of debts of every description contracted by the testator 
or intestate. But this principle could only regulate the 
equitable administration of assets, and could not ex- 
tend to the legal control of the creditor of the deceased; 
for it is discretionary with the creditor, if his debt is of 
a nature to bind both the real and personal estate, whe- 
ther he will resort to the personal estate in the hands 
of the executor or to the real estate descended or de- 
vised. Therefore if the obligee of a bond brought an 
action of debt against the heir, the latter could not plead 
that there was an executor with assets. 

Galton v. Hancock, 2 Atk. 426. 


Tenant 454. In order therefore to support and enforce the 
proceed- primary liability of the personal estate as between the 
aah representatives of the deceased debtor, it is a rule in 
real estate equity that if the creditor proceeded against the real 
imbureed. estate descended or devised, the heir or devisee who sus- 
tained the loss should be allowed to stand in the place of 
@ specialty creditor to reimburse himself out of the per- 
sonal estate in the hands of the executors; provided such 
reimbursement did not prejudice any of the creditors, 
or any other party having an equal or a more favored 
claim with the heir or devisee respectively. Thus if 
the testator entered into a bond for himself and heirs. 
and died, and the obligee proceeded against the heir, 
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‘and compelled him to pay the debt out of the real assets, 
the heir might recover it out of the assets in the hands 
of the executor; and this exoneration was extended not 
only to the heir-at-law, but also to the general devisee 
or a particular devisee. 

Galton v. Hanvock, ut sup. 


453. Again, it is discretionary with a mortgagee Mortgagce 
whether he will proceed for the recovery of his mortgage M.% Pr 
debt against the mortgaged land, which has come to ole , 

; , fi and or for 
the heir or devisee of the mortgagor, or against his debt. 
executor. But if the mortgagee recovers against the 
land, the heir or devisee shall, unless the case comes 
within the statute, be reimbursed out of the personal 
estate of the mortgagor. But the land cannot be ex- 
onerated out of the personal estate to the prejudice of 
any person having a prior claim to be satisfied, and 
therefore the heir or devisee shall not stand in the place 
of the mortgagee against the personal assets if by so 
doing he would disappoint any creditor or any legatee, 
except the residuary legatee or the widow’s claim to 
paraphernalia. 

Lipping v. Lipping, Wms. 736. 


456. If a creditor with a general lien on land as a Creditor 
mere bond creditor recovers the bond debt against the finerat 
real estate devised, the devisee will be entitled to exon. ea 
eration out of the personal estate to the disappointment 
of general legacies. 


457. The devisee would be entitled to compel the Devisee 


specific legatees to contribute to the payment of the entitled to 
debt, not wholly to exonerate the land. Sobel 


Hensman v. Fryer, L. R. 3 Ch. App. 420. tion. 


458. The exoneration of the real estate ont of the 
personal is confined to cases where the claim in question 
is the proper debt of the deceased; for, if it be not so, his 
heir or devisee must take te land cum onere. Thus, if @ 
gettlor of real estate in contemplation of marriage, 
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covenants for payment of the portions of childreu or 
widow’s jointure; or, if a person makes a voluntary gift 
by way of charge, and covenants for the payment of the 
money, the land will be the primary fund for payment, 
for in this case the charge is in its nature real and the 
covenant only an additional security. 

See Graves v. Hicks, 6 Sim. 398. 


Legacies directed to be paid out of a mixed residue are a charge 
op Jand. 


Young v. Purvis, 11 O. R. 597.—Proudfoot. 


A testator, after directing that his funeral charges and debts 
should be paid by kis executor, disposed of his real and personal 
estate us follows: First, he gave and bequeathed certain legacies * to 
be paid out of my estate,’’ and then he gave the residue and re 
mainder of his estate, real and personal, to his son W. absolutely, 
and he nominated W. his sole executor. Held, that the legacies were, 
by the will charged upon the estate, real and personal, and failing 
personal estate became a charge on the land; and that W. had power 
to sel] the land, and a purchaser from him was not bound to see to 
the application of the purchase money. 


Moore v. Mellish, 3 O. R. 174 


Where debts and ‘egacies are charged on real and persona! estate, 
and there is no direction to sell the real estate, the personalty is 
the primary fund to pay, and the realty is liable only in case of a 
deficiency. 


Davidson v. Boomer, 17 Chy. 509, in app. 18 Chy. 475. 


A testator by his will bequeathed certain legacies of different 
amounts to his sons and daughters, and directed his “ real and per- 
sonal property ’’ to be sold by auction, and then added, ‘‘ And the 
household furniture also to be sold by auction, and the proceeds of 
the sale to be equally divided amongst my daughters.” Held, that 
the legacies to the sons and daughters were payable out of the mixed 
fund of real and personal estate. 


In re Gilchrist-Bohn vy. Fyfe, 23 Chy. 524. 


A testator by his will after directing payment of his debte by 
his executors, gave his personal estate and the dwelling house with 
the land occupicd therewith, to his wife for life, and after her 
decease to his daughter M., and gave M. a legacy of $2,000. He 
then devised the residue of his real estate to his executors in irust 
to lease same and pay the interest to his wife for life. and after 
her death, to sell same and divide proceeds between his children. 
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share and share alike. At the time of testator’s death, the personal 
estate was of small value, and was exceeded by the amount of the 
debts; and it did not appear whether, when the will was made, the 
testetor had sufficient personal estate out of which the legacy could be 
paid. 

Held, that M., could not claim to have the $2,000 paid out of the 
proceeds of the real estate devised to the executors, but that there 
should be no reduction from her share by reason of the real estate 
devised to her. 

Held, also that the children of a deceased child took the share 
of the proceeds of the real estate which their parent was entitled (o. 


Totten vy. Totten, ZU O. R. 505. 


Prcducts and services charged on land. A testator by his will 
devised his farm to his grandson charged with the supply of certain 
products and personal services in favour of a daughter and grand- 
daughter. 

On a disagreement between the parties a tender of the products 
and services was imade and refused, and an action was brought to 
have them declared a charge on the land, and for a money compensa- 
‘ion. e 

Held, that the refusal of the products did not deprive the plain- 
\iffs of the right to recover their value, but that they were not 
sntitied to compensation for the personal services proffered and 
‘efused. 

Murray v. Black, 23 O. KR. 372. 

Legacy charged on lands. A testator devised to his daughter a 
ot of land charged with a legacy. ‘The daughter pre-deccased the 
estator, leaving two children to whom the lot descended. 

Un an application by the executors at the instance of the Official 
sUardian, it was: 

Held, that it was the duty of the exccutors to sell the land and 
ray the legacy. 

Re Eddie, 22 VU. R. 556. 


459. Again, if a man buys an estate subject to an Estate 
-xisting mortgage, the land remains the proper fund forge ois 
ts discharge, and the heir or devisee of the purchaser mortgage. 
‘annot throw the debt on the personal estate as the 
»rimary fund for payment. So if an estate descends on an 
:eir-at-law, or is devised charged with a mortgage debt, 
ind the heir or devisee dies leaving the debt unpaid, the 
and will be the fund for payment and not the personal 
state of the deceased heir or devisee. 


166 EXECUTORS AND ADMINISTRATORS. 


babies a 460. Even a direct and original mortgage made 
by devisee by the person to whom land has descended or been de- 
thane’ vised, will not operate to make his personal estate the 
teed. primary fund for the discharge of the mortgage debt if 
the money borrowed was for the purpose of paying off the 
debts or legacies of the ancestor or devisor; and the law 
will be the same if a bond or note of hand is given by the 
heir or devisee for the payment of debts or legacies 
charged on the land. Although the debt is not originally 
the debt of the party, yet it is optional in him by the 
sufficient testimony of intention to render the debt his 
own, in which case his personal estate will, as between 
his real and personal representatives, become primarily 
: liable to discharge the debt. But it requires clear evi- 
dence of intention to make the debt his own. Thus a 
Shifting of charge by will of debts generally on his real and per- 
peu fea: sonal estate will not be sufficient of itself to shift the 
land. onus from land which came to him already mortgaged, 
whether by descent or by devise or by sale. 


Lord Ilchester v. Lord Caernurron, 1 Beav. 200), 


461. Sections 37 and 38 of the Wills Act, R. 8. O. 
1897, c. 128, are as follows: 


Mortgage 37. Where any person has died since the 3lst day of December, 
ore be 1865, or hereafter dies seised of or entitled to any estate or interést in 
ehararable any real estate which at the time of his death was or is charged 
on lands with the payment of any sum or sums of money by way of mort- 
Imp. Act, 
17-18 V.c, age, and such person has not by his will or deed or other docu- 
113, ment signified any contrary or other intention, the heir or 
devisee to whom guch real estate descends or is devised shall not 
be entitled to have the mortgage debt discharged or satisfied out 
of the personal estate, or any other real estate of such person, but 
the real estate so charged shall, as between the different persons 
claiming through or under the deceased person be primarily 
liable to the payment of all mortgaged debts with which the 
same is charged, every part thereof according to its value bear- 
Ing a proportionate part of the mortgaged debts charged on the 
whole thereof. 


Proviso. (2) Nothing herein contained shall affect or diminish any right 
of the mortgagee on such real estate, to obtain full payment or 
satisfaction of his mortgage debt, either out of the personal estate of 
the person so dying as aforesaid or otherwise; and nothing herein 
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contained shall affect the rights of any person claiming under or 
by virtue of any will, decd or document made before the first day of 
January, 1874. R. S. O. 1807, c. 128, s. 37 (2), (s. 37, R. S. O. 1887, 
c. 109, 8.-8. 2). 


(3) Where any person dies on or after the 13th day of April, Also liens 
1897, seised of or entitled to any estate or interest in any real estate, ae 
which, at the time of his death, is charged with the payment of any money, 
sum of money by way of equitable charge, including any lien for un- ery pial 
paid purchase money, the provisions of this section shall apply to yo 153, 4. 
such charge in the same manner as they would be applicable if 
such charge were a mortgage, R. S. O. 1897, c. 128, s. 37 (3), (Ont. 


Acts, 1897, c. 15, s. 4). 


38. In the construction of any will or deed, or other document Conse- 
to which the next preceding section of this Act relates, a general Naren 
direction that the debts, or that all the debts of the testator shall that 
be paid out of his personal estate, shall not be deemed to be a de- isle 
claration of an intention contrary to or other tban the rule in the paid out of 
said section contained, unless such contrary or other Intention is person- 
further declared by words expressly or by uecessary implication reed a 
referring to all or some of the testator’s debts or debt charged by Vic. 698. 1 
way of mortgage on any part of his real estate. R. S. O. 1897, c. = igs 


128 (s. 38, R. S. O. 1887, c. 109). 
462. Section 37 of the Wills Act which provides Effect of 


v. of 
that mortgage debts are primarily chargeable on the states 
lands, is not affected by the Devolution of Estates Act. * 


Mason y. Mason, 17 O. R. 325. 


Section $7 of the Wills Act: HeJd, not to apply to cases where Land 


the land is charged with the performance of an obligation other than coerees 
the payment of money. payment of 


In a case such as suggested, where the statute was held not to °"*™” 


apply, it was considered no bar to the chargee’s right to be paid 
out of the personal estate of the intestate, that he was himself also 
heir-at-law of the intestate, 


Slater vy. Slater, 3 Chy. Chamb. 1. 
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CHAPTER VII. 


MARSHALLING ASSETS. 


Claimant 468. If a claimant has two funds to which be may 
with two : : . : 
funds. resort a person having an interest in one has a right to 


compel the former. to resort to the other, if that is neces- 
sary for the satisfaction of both. 

PANY 464. This principle is not confined to the adminis- 

control tration of the estate of a person deceased, but applies 

election. wherever the election of a party having two funds will 
disappoint the claimant having the single fund, and 
accordingly the Court of Equity will, if necessary, control 
that election, and compel the one to resort to that fund 
which the other cannot reach. but the more general 
practice is to protect the claimant on the eg amels fund by 
marshalling the assets. 


uae 465. If the vendor of an estate the contract for 


paid out of which was not completed in the lifetime of the testator 
personal : 
estate. | Who was the purchaser, is afterwards paid his purchase 
money out of the personal assets, the simple contract 
creditors of the testator shall stand in the place of 
the vendor with respect to his lien on the land sold 

against the devisee of that estate. 

Selby v. Selby, 4 ltuss. Ch. Cas. 336. 

Party cea 466. A similar equity will be extended in favour of 
tes legatees; thus, where a specialty creditor, who has a 
’ general lien on the real estate as a creditor by bond, in 
which the deceased bound himself and his heirs, receives 
satisfaction out of the personal estate, and thereby ex- 
hausts it so as to leave nothing for the payment of lega- 
cies, the legatee shall stand in the place of such epecialty 
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creditor a8 against the real assets which have descended 
to the heir. But where the real estate does not descend to 
the heir, but is devised to a stranger, the assets are not 
marshalled in favour of general legatees so as to throw 
the creditors on the real assets devised. And this rule 
is not confined to specific devises of land, but extends 
to lands which pass under a residuary devise. 


Lancefield v. Igguiden, I.. R. Colh. 136. 


467. With respect to specific legatees the assets Ansets 
shall be so far marshalled against a specific devisee of ™*Thalled 
real estate upon failure of the general personal estate pn tonerel 
that the devisee and specific legatee shall each, in pro- 
portion to their respective gifts, contribute to the pay- 
ment of the specialty debt. 


Batcman v. Hotchkins, 10 Beav. 426. 


468. If a creditor has a specific lien on the real estate 
and resorts to the personalty, the assets will be mar- 
shalled in favour of general legatees as well as against 
real assets devised and descended. Thus, if the real estate 
aubject to a mortgage be devised, and the mortgagee 
exhausts the personal assets, a pecuniary legatee shall 
stand in the place of the mortgagee upon the devised 
estate. 

Middleton v. Middleton, 15 Beav. 400. 


469. If a leasehold estate, subject to a mortgage, be Leasehold 


: bject to 
gpecifically bequeathed, the specific legatee must take mortgage 
the legacy cum onere. | alia 

ed. 


470. If the testator’s personal estate be insufficient Legacy no 
for the payment of his debts and legacies, and conse- (rare? 
quently the pecuniary legacies are entitled to have the 
assets marshalled, and to stand in the place of the mort- 
gagee as against the leasehold estate. 


Johnson v. Child, 4 Hare, 87. 


170 


EXECUTORS AND ADMINISTRATORS. 


471. Where one or more legacies are charged on the 
real. estate, and there is another legacy which is not so 
charged; there the legatee which is not so charged shall 
stand in the place of the former legatees to be satisfied 
out of the real assets. 

Scales vy. Collins, 9 Hare, G56. 


Where the general personal estate of a testator, not specifically 
bequeathed is insufficient for payment of his debts, a specific legatee of 
property charged by the testator in his lifetime with the payment of a 
sum of money must, as between such specific legates and other specific 
legatees or devisees, bear the burden of the incumbrance; and a general 
direction in the will that the testator’s debts shall be paid after his 
decease is not sufficient to throw any part of such burden on the specific 
devisees of real estate. 


In re Butler; Le Bas vy. Herbert (1894), 2 Ch. 250. 


A testator bequeathed a pecaniary legacy to his son B. The per. 
sonal estate was insufficient to pay the legacy in full after payment o 
debts and funeral and testamentary expenses. 


Held, that B. wes entitled to have the assets marshalled so as to 
stand in the place of creditors against the real estate so far as the debte, 
funeral and testamentary expenses had been paid out of the personalty. 


In re Salt; Brothwood v. Keeling (1895), 2 Ch. 203. 


No mar. — 4°72. The Court will not marshall assets in favour of 
sees" a charitable bequest, so as to give it effect out of the per- 


a charity. sonal assets, it being void so far as it touches any in- 


terest in land. 
Beaumont v. Olivera, L. K. 4 Uh. SUD. 


Marshalling. 
In re Staebler, 21 A. KR. 26U. 


Where a testator gave to s charity after a pecuniary legacy all the 
residue of her personal estate, ‘save and except such parts thereof as 
cannot by law be appropriated by will to charitable purposes.” 

Held, that the gift of the residue did not operate as a direction to 


marshall the estate in favour of the charity, and that the impure per- 
sonalty passed to the next of kin. 


In re Somers-Cocks; Wegg-Prosser v. Wede-Proser (1895), 2 
Ch. 449. 





PART III. 


CHAPTER I. 
DUTIES OF EXECUTORS. 


]. FUNERAL. 


478. 1t is now proposed to consider the duties of Funeral 
an executor or administrator, and first, he must bury jinit for’ 
the deceased in a manner suitable to the estate he 
leaves behind him. Funeral expenses, says Lord Coke, 
according to the degree and quality of the deceased are 
to be allowed of the goods of the deceased before any 
debt or duty whatsoever. But the executor or admin- 
istrator is not justified in incurring such as are extra- 
vagant even as it respects legatees or next of kin, nor as 
against creditors’ wish he is not warranted in paying 
miore than that which is absolutely necessary. In strict- 
ness, says Lord Holt, no funeral expenses are allowed in 
the case of an insolvent estate except for the coffin, 
ringing the bell, and the offices of the parson, clerk and 
bearers; but not for the pall or ornaments. 

Shelly's Case, 1 Salk. 296. 


2. INVENTORY. 


4°74. Executors must make a true and perfect in- Inventory 
ventory of all goods and chattels belonging to the de-“@"™™ 
ceased, and file the same on oath with the Surrogate 
Clerk. 


The Surrogate bond is conditioned among other 
things for the exhibiting of true and perfect inventory of 
the goods, chattels and credits, of the deceased. In mod- 
ern practice inventories are not required to be exhibited 
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without being called for. In cases where there has been a 
great lapse of time between the death of the party and the 
citation calling for the inventory, the Court has frequent- 
ly refused to enforce the exhibition of an inventory. 
The parties who may be cited to exhibit an inventory 
and account are not confined to the executor or adminis- 
trator, but very often to those who, upon the death of 
the executor or administrator, succeed to the representa- 
ponents tion of the original testator or iutestate. An inventory 
tory. exhibited by an executor or administrator ought to con- 
tain a full, true and perfect description and estimate of 
all the chattels, real and personal, in posse&sion aud in 
action to which the executor or administrator is entitled 
in that character as distinguished from the widow, or 
the donee mortis causa of the testator or intestate. It 
must also distinguish such debts as are separate from 
those which are doubtful or desperate. It cannot call 
for an account of the subsequent profits in the testator’s 


busiu.ess. 
Pitt vy. Woodham, 1 Hagg. 250. 
8. REGISTRATION OF WILL. 

Heelies 475. Although it cannot be said that the registra- 
tion of the will is actually the duty of the executor, no 
more appropriate place than the present can be found for 
stating the mode provided by our statutes for registering 
wills, and the effect of registering. R. 8S. O. 1897, c. 136, 
The Registry Act provides as follows: 

Regixtra- 70.—(1) Every will shall be registered at full length by the pro 

wong duction of the origina] will and the deposit of a copy thereof, with 


an affidavit sworn to by one of the witnesses to the will, proving 
the due execution thereof by the testator, or by the production of 
probate or letters of administration, with the will annexed, or an 
exemplification thereof under the seal of any Court in this Province, 
or in Great Britain and Ireland, or in any British province, colons, 
or possession, or in any foreign country having jurisdiction therein, 
and by the deposit of a copy of the probate, letters of administra- 
tion, or exemplification, with an affidavit verifying such copy. 
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(2) Where the copy of a will or of letters of probate or letters Registra- 
of administration has attached to it, when left or offered for eet will 
registry, an affidavit or statutory declaration by the executor or testator 
administrator to the effect that, after making the will, the testator has made 
conveyed or parted with lands in the will described by local descrip- nae oov- 
tion, and that it was not intended or desired that the registration enant to 
of the will should affect such lands, and if, in addition, it appears lease. 
by the registered entries respecting such lands that the testator 
had parted with all his interest in or title to the said lands, the 
registrar shall not register, copy or enter the wi!! as an instrument 
affecting such lands, nor shall he be entitled to any fees for regis- 
tering and making entries and certificates in respect thereof, but 
shall only he entitled to the same fees, in respect of the registry 
of such will, as he would have been entitled to had the will not con- 
tained any devise or gift of or reference to such lands by local 
description. 


(3) Where a will is registered by the production of the ‘original Proof of 
will, the affidavit of the subscribing witness, or some other person ‘stators 


death. 
must state that the testator is dead, either to the knowledge of the 


deponent, or as he has been informed and believes. Ont. Stats. 1893, 
ec. 21, 3. TO. 


(4) After a will which has not been admitted to probate has been Subse- 


registered in the manner hereinbefore provided in any registry ses 
division, such will may be registered in any other registry divi- tion of will 


sion, by the deposit of a copy thereof, certified) under the hand in other 
and seal of the registrar of the division in which such first men- dete 
tioned registration took place, to be a true copy of the will, as 
recorded in the said registry division, and the registrar shall in 

his certificate state that an affidavit proving the due execution of 

the will has been deposited in his office. Ont. Stats, 1893, c. 

14, s. 20. 


71. Letters of administration which, under the Devolution of Registra- 
Estates Act, affect lands, may be registered in the same manner poe, 
as probates of wills are now registered, and the registrar shall be adminis- 
entitled to charge for registering letters of administration, without Raeesiate 
a will annexed, including all entries in respect thereof, a fee of one ¢ 17. 


dollar. Ont. Stat. 1893, c. 21, s. 71. 


4°76. The following clauses relate to the effect of 
registering a will: 
sy. All wills, or the probates thereof, registered within the space Will to be 
of twelve months next after the death of the testator, shall be as be Te 
valid and effectual against subsequent purchasers and mortgagees, months 
as if the same bad been registered immediately after such denth, from death 
and in case the devisee, or person interested in the lands devisea “f testator. 
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in any such will, is disabled from registering the same within the 
said time by reason of the contesting of such will or by any other 
inevitable difficulty without his or her wilful neglect or default, 
then the registration of the same within the space of twelve months 
next after his attainment of such will or probate thereof, or the 
removal of the impediment aforesaid, shal] be a sufficient regis- 
tration within the meaning of this Act. Ont. Stat. 1893, c. 21, s. 6. 


yz. ‘he registration of any instrument, under this Act, or any 
former Act, shall constitute notice of the instrument to all persons 
claiming any interest in the lands subsequent to such registration, not- 
withstanding any defect in the proof for registration, but nevertheless 
it shall continue to be the duty of every Registrar not to reg ster 


any instrument, except on such proof as is required by this Act. 
Unt. Stat. 1894, c. 21, 8. SY. 


4°7°7. By the interpretation section (1) of the Act, 
“instrument” includes “ will, probate of will, grant of 
administration.” Also the word “ will” includes probate 
of will and exemplitication or notarial or prothonatorial 
copies of probate of will, and letters of administration 
with the will annexed, and any devise whereby lauds are 
disposed of or affected. 


Kegistration of will. 
O'Neil v. Owen, 17 O. RR. 525. 


4. INSURANCE OF PROPERTY. 


478. An executor was formerly in doubt whether it 
was within the scope of his duty to insure premises, part 
of the estate. This doubt is now removed by the follow- 
ing clause, which is embodied in The Trustee Act (R. 8. O. 
1897, ¢. 129): 


31. (1) It shall be lawful for, but not obligatory upon, a trustee 
to insure against loss or damage by fire any building or other in- 
surable property to any amount (including the amount of any in- 
surance already on foot) not exceeding three equal fourth parts of 
the full value of such bullding or property, and to pay the premiums 
for such insurance out of the income thereof or out of the Income 
of nny other property, subject to the same trusts, without obtaining 
the consent of any person entitled wholly or partly to such income 


(2) This section shall not apply to any building or property which 
a trustee is bound forthwith to convey absolutely to any cestui que 
trust upon being requested to do so. Ont. Acts, 1891, c. 10, s. 12. 
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4’79. The consequences of a failure to insure or keep 
insured, may in some cases be rendered less onerous by 
the following section of the Judicature Act. R.S8. O. 
1897, c. 51. 


3U. ‘The High Court shall have power to relieve against a for- Relief 

feiture for breach of a covenant or condition in any lease to insure poser 
against loss or damage by fire, where no loss or damage by fire has breach of 
happened, and the breach has, in the opinion of the Court, been sorenens 
committed through accident or mistake, or otherwise without fraud jn certain 
or gross negligence, and there is an insurance on foot at the time of rere Imp. 
the application to the Court in conformity with the covenant tov. pres 
insure upon such terms as to the Court may seem fit. Ont. Acts, 8 4. 


1895, c. 12, 8. 26. 


5. PAYMENT OF TAXES. 


480. An executor must take care to keep down the 
taxes on the land forming part of the estate. The mode 
of assessment is as follows (R. S. O. 1897, c. 224, The 
Assesssment Act): 


46.—(1) Personal property in the sole possession, or under the Cases of 
sole control of any person or as trustee, guardian, executor or admin- eee 
istrator, shall be assessed against such person alone. 


(2) Where a person is assessed as trustee, guardian, executor Persons 
or administrator, he shall be assessed as such, with the addition to eed eh ae 
his name of his representative character, and such assessment cre ka have 
shall be carried out in a separate line from his individual assess- their rep- 
ment, and he shall be assessed for the value of real and personal es- resentative 

character 
tate held by him, whetber in his individual name, or in conjunction gttached 
with others in such representative character, at the full value to their 
thereof, or for the proper proportion thereof, if other residents "4™é¢s. 
within the same municipality are joined with him in such repre- 


sentative character, Ont. Acts, 1892, c. 48, s. 41. 


6. COLLECTION OF ASSETS. 


481. The next duty of the executor or adminis- Executor 
trator is to collect all the goods and chattels so inven: ime 


toried, for that purpose the law invests him with large Spode and 
powers, and it is incumbent upon him to avail himself 
of his authority with reasonable diligence in the 


collection of the effects of the deceased. 
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Exeoutor 482. Therefore if by unduly delaying to bring an 
per thee action the executor or administrator has enabled a 
delay. creditor of the deceased to avail himself of the Statute 
of Limitations, the executor or administrator will be 
personally liable. 
Hayward v. Kinsey, 12 Mod. 573. 


Executor 488. Executors should proceed with promptitude to 


must 
Os realize the assets ; and the law presumes that, as a general 


discretion. rule, & vear should he sufficient for this purpose. They 
should exercise a reasonable discretion as to suing deb- 
tors, and preserve evidence of having done so in the cage 
of uncollected debts, the onus of proof being on them, and 
not on the legatees. But where the result proves un- 
fortunate, they are not charged with the loss, though 
the Court should not concur in the propriety of the 
course, which, in the bona fide exercise of their discre- 
tion, they took. A delay of ten months, which resulted 
in the loss of a debt, was held to require explanation. 

McCargar y .McKinnon, 15 Chy. 361. 

Hegctereaed Delay on the part of executors to sell lands, which 

aud profits by the will are saleable for payment of debts will render 
the executors liable for rents and profits. 


Emcs y. Emes, 11 Chy. 325. 


484. Section 9 of The Trustee Act, R. §. O. 1897, ec. 
129, is as follows. It is intended for the protection of 
persons paying money to others who are trustees. 


Receipt of 9. The bona fide payment of any money to, and the receipt 

Coren thereof by any person to whom the same is payable, upon any ex- 

discharges press or implied trust, or for any limited purpose, and such payment 
to and receipt by the survivors or survivor of two or more mort- 
gagees or holders, or the executors or administrators of such sur- 
vivor, or their or his assigns, shal] effectually discharge the person 
pay'ng the same from seeing to the application, or being answerable 
for the misapplication thereof, unless the contrary is expreasly de- 
clared by the instrument creating the trust or security. R. S. O. 
1897, c. 129, 8. 9 (8. 8, R. 8. O. 1887, c. 110). 
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7. PAYMENT OF SUCCESSION DUTIES. 
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485. One of the first duties of the executor after Explan- 


ascertaining the amount of tke estate come to his hands 


Government on estates of persons deceased, when those 
estates reach a certain value. As the amount is large 
it is only in exceptional cases that the question need be 
considered. But, as in these exceptional cases the in- 
terests involved are of importance, a clear understand- 
ing of the scope and intention of the Succession Duties 
Act is very necessary. 


A testator devised and bequeathed all his real and personal estate 
to his executors and trustees for the purpose of paying a number of 
pecuniary legacies, some to personal legatees, and others to charitable 
associations, and provided that the residue of his estate should be 
jivided pro rata among the legatees. 

Held, that it was the duty of the executors to deduct the 
succession duty payable in respect of the pecuniary legacies, before 
paying the amounts over to the legatees, and they had no right to 
pay such succession duty out af the residue left after paying the 
legacies in full. 

Kennedy v. Protestant Orphans’ Home, 25 O. R. 235. 


486. As onr system in Ontario is founded upon the! 


ation of 
succession 


is to provide for succession duty. This duty is a tax by 4™y- 


A hanes 
duties five 


English Acts it is well to have some knowledge of the in number. 


English system. 


In England before the Finance Act of 1894 (57 & 58 
Vict. c. 30), there were five kinds of duties payable on 
the death of a testator or intestate, known as probate, 
account, legacy, succession and estate duties. The pro- 
bate and account duties were payable out of the general 
assets of the deceased, the legacy, succession and estate 
duties were payable by the persons who benefitted by the 
legacy or succession. Probate duty was first introduced 
in 1694, legacy duty in 1780, succession duty in 1805, 
account duty in 1881, and estate duty in 1889. Some 
knowledge of these various kinds of duties is necessary 
in order to understand our present system. 

K.K.A. —12 
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verge 487. Probate duty was a stamp duty on affidavits 
' for probate and letters of administration in the case of 
persons dying domiciled in the United Kingdom, varying 

with the amount of tae estate. 


48%. Probate duty was the oldest form of death 
duty, having been established in 1694 (5 & 6 William and 
Mary, c. 21). It was called because it was collected by 
means of a stamp impressed on the grant of probate or 
letters of administratiou, such stamp denoting the 
amount of duty paid. 

Soin 489. Probate duty may be defined to be the price 

duty. paid for clothing the executor or administrator with the 
right to take possession of the personal estate of the de- 
ceased person. The duty was payable in respect of the 
value of all personal estate of the deceased person, of 
which the executor became capable of taking possession 
by the mere fact of obtaining the grant of probate or 
administration. The duty was only payable in respect of 
personal property within the jurisdiction of the Court, br 
which the grant was made, and from which the authority 
of the executor emanated.* Since the duty was payable 
on everything of which the executor had a right to take 
possession by tlie mere fact of obtaining the grant, it 
followed that personal estate chargeable with duty in- 
cluded real property which ai the time of the death of the 
deceased was personal estate in the eye of the law. Thus 
real property which the deceased had contracted to sell 
was chargeable with duty, so also was a share in the 
assets of a partuership, notwithstanding that they con- 
sisted of real property. 


Boe 490. Estates pur autre’ vie in realty, although 
ay applicable by law as personal estate, continue in the eve 


of the law to be real estate, and were not chargeable with 
duty, nor did any direction of the deceased for converting 


*See Aét.-Gen. v. Dimond, 1 Cr. & J. at 369, and At?.-Gen. v. 
Brunning,4 H.& M. 94, As to estate pur autre vie, ses Chatfield v. 
Berchtoldt, LL. R. 7 Ch. App. 192. 
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his real estate into personal estate render it chargeable 
with duty if it was in effect real estate when he died, as, 
for instance, a direction contained in the will for an 
immediate sale. 


491. Probate duty was, therefore, payable or not Probate 
payable, according to what was the condition of the pro- ceeahis on 
perty at the time of the death, if it was then personal erie 
estates, duty was payable, if it was not, duty was not only. 


payable. 


492. By personal property was understood every Fi Personal | 
interest of the deceased in personal property, whether in defined 
possession or remainder, whether vested or contingent. 
also personal property of which the deceased disposed 
by his will under a general power. 


493. Property to which the deceased was only Peet Bre 
entitled as trustee for other persons was not subject {Oribject. 


probate duty. 

494. The principal Imperial Probate Act was 55 Probate 
Geo. II. c. 184 (1815). Probate duty was abolished after 24. nea, 
Ist August, 1894. 


495. Account duty was at the same rate as the pro- Account 
bate duty. The property on which the duty was pay-““Y: 
«able included (a) donattones morlis causa, (b) property 
voluntarily transferred to the deceased and any other 
person jointly eo that a beneficial interest accrued to the 
latter by survivorship, (c) property passing by a voluntary 
settlement with a reservation of life interest to the 
settlor, or with any trust in favour of a volunteer, and 
whether made for valuable consideration or not, (d) 
money received under a policy of life insurance. The 
account was to be delivered by every person who ac- 
quired possession or assumed the management of any 
personal property of the foregoing descriptions. 


496. Account duty was established in 1881 by Object ot 


account 


section 38 of 44 Vict. c. 12, its object being to prevent the gity, 
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evasion of probate duty by gifts of property made in anti- 
cipation of death, or so framed as to enable the person 
making them to retain the control or enjoyment of the 
property during his life. Section 38 was amended by 
section 11 of 52 Vict. c. 7, and as amended is incorporated 
in the Imperial Finance Act of 1894, as will be seen later. 


497. Legacy duty was originally imposed in 1730, 
20 Geo. III. c. 28. The tax, after some changes, was 
finally imposed as a duty on property actually given to or 
devolving on the legatee or next of kin. 


498. Legacy duty was chargeable not only on lega- 
cies, but upon gifts such as residue, rent charges, annui- 
ties, benefits derived from appointments under powers, 
of money charged on real estate, and even forgiveness of 
a debt due to the testator. Legacy duty attached not 
only on gifts by will, but also on the devolution of shares 
under an intestacy. The person primarily liable to pay 
was the executor or administrator. 


499. Legacy duty became payable only under a will 
or an intestacy—the term legacy being applied equally to 
a share of personal property passing under an intestacy 
as to a gift by will. 


500. Legacy duty differed from probate duty by 
looking to domicile and not to jurisdiction. In the eye of 
the law mobilia sequuntur personam,* personal property 
devolving under an intestacy presented no difficulty. 
There whatever came to the next of kin of the intestate 
paid duty as a legacy, but personal property devolving 
under a will in order to be liable to a legacy duty had to 
go to the person taking as an act of bounty from the 
testator. It must, in fact, have been a gift. 


* Thus, an American, domiciled in England, may by his will leave 
£100,000 consols to a legatee, but no legacy duty is payable. 
Where the domicile of the deceased was British his assets may con- 
sist of foreign government securities, debts due from foreigners. 
ships on the high seas, but no matter what they are, so far as they 
go to the legatee or next of kin legacy duty was payable. Hanson 
(1897) p. 20. See Thomson v. Adv. General, 12 Cl. & Fin. 1 

As to partnership interests out of the United Kingdom, see 
Forbes v. Stevens. L. R. 10 Eq. 479. 
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501. A legacy may be given two ways It may be How 
a gift out of the testator’s own free personal estate, and x6" 
simply attributable to his bounty, or it may be a gift out sven. 
of persoual estate which did not belong to the testator, 
but of which he had power to dispose. 


502. Where a legacy is given in exercise of a Legacy 
general power the legatee takes it through the bounty Ofen 
the person exercising the power. Where the legacy ig Sonera! 
given in excrcise of a special power the legatee takes ier 
through the bounty of the person creating the power. In 
the former case it does not matter whether the power was 
created by deed or by will, for it is the exercise of the 


power that is the governing factor. 


03. In the case of a legucy under a special power, y 
unless the power was created by will, the act of emratin aes 
proceeds from the person creating the power. Where a Powe 
general power is created by a will, and is exercisable 
either by deed or by will, and it is, in fact, exercised by 
deed, the appointee takes simply under the deed. But if 
a special power is created by a will, and is exercisable 
either by deed or by will, and is, in fact, exercised by 
deed, in such a case the appointee takes a gift under the 
original will. 

Alt.-Gen. v. Pickard, 3 M. & W. 552. 


504. The person who, under a will, took a limited Person 
interest in personal property, and also a general power Oana 
appointment over it, was considered, upon exercising that ?°** 
power either by deed or by will, to have received a 
legacy under the original will. 


$05. Where a person got under a will a general Person 
ing 


power of appointment over personal property, whether jnterest in 
he also took a limited interest or not, which in default eed 


appointment went to him absolutely, then quite inde- ment. 
pendently of his exercising the power he was held to have 
received the legacy under the original will. 

36 Geo. III, ¢. 52, 8. 18. 
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How 506. As to who was the legatee under a will the 
was ascer- rule was that the will alone was to be regarded in deter- 
mining who was the legatee for the purposes of duty. A 
testator might give property to A. on all kinds of secret 
trusts, but A. was the legatee, so far as the revenue was 
concerned. Or, the testator might direct the actual 
legatee to be selected by his executors or other persons, 
and the person so selected was the legatee for such pur- 
poses. ' 
Cullen y. Att.-Gen. for Ireland, L. R. 1 Eng. & Ir. App. 190. 
Legatee 507. The legatee was none the less a legatee for 
eaeit. on purposes of duty that he did not live to enjoy his legacy, 
legacy. and did not dispose of it. The only question being whether 
the legacy must travel through his estate in order to get 
to the person actually claiming it Thus, where a testa- 
tor gave the legacy to a son, who died in the testator's 
lifetime intestate, leaving issue, by virtue of the Wills 
Act the gift taking effect as if the death of:the son had 
immediately followed that of the testator, the son was 
a legatee, and the duty had to be paid on the property asa 
legacy from the father to the son, and again as a legacy 
from the son to his next of kin. It was otherwise where 
a testator gave the legacy to A., or if he be dead to the 
persons who would have been entitled thereto if A. had 
died immediately after him (the testator), and A. died 
before the testatur. In such a case the testator him- 
self marked out the persons to take in the event which 
happened of A.’s death, and A. was not a legatee, and 
the legacy was considered to devolve directly to the per- 
sons indicated by the testator. 
See Att.-Gen. v. Lloyd, 1895, 1 Q. B. 496. 


Doane 508. The duty itself was a personal charge on the 


charge. value of the legacy, calculated according to the relation: 
ship between the testator from whom the legacy was 
taken to come and the legatee. 


ques tal 509. The duty fell due at the death, but was pay- 


due. able on the value of the gift or legacy as it stood when 
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the duty was paid, that is, with all accretions to the 
vriginal amount. 


510. If a legatee disclaimed his legacy no duty was Legatee 
chargeable in respect of it as a legacy to him, but where ing legacy. 
once a legatee showed his acceptance of a legacy, 
although not actually paid over, his executors could not 
disclaim it so as to affect the duty. If a legacy was re- 
leased for scme consideration, or compounded for less 
than its value, duty wag payable according to the value of 
the consideration or composition. If a legacy was given 
in satisfaction of another legacy, duty was paid on the 
subject yielding the largest duty. The executor was 
primarily liable for the duty, and it became actually psy- 
abie so soon as the legacy was paid to or retained for the 
benefit of the legatee. A severance or setting aside of the 
legacy for purposes of administration did not amount to 
retainer for this purpose. It had to be so appropriated 
as to take it out of the possession or control of the execu- 
tors, and to discharge them from further liability in 
respect of it. 


Att.-Gen. v. Munby, 3 H. & N. 826. 


SIL. Of all the death duties Legacy duty was the vi ia a 
least affected by the Finance Act of 1894; its incidence atfected by 
and the method of its calculation remain the same, only As 
the class of exemptions is somewhat widened. 


Hanson (1897), p. 19. 


S12. Succession duty was a duty imposed on succes- Suocession 
sion to real and settled personal property at the same°” 2 
rate as that attaching under Legacy duty. It was pay- 
able only on property which was not subject te Legacy 
duty, and in no cuse was more than one of the pues 
payable on the same property. 


5S. Succession duty was a tax placed on the gra- Bupcessien 
tnitous acquisition of property which passed on the Berd: 
death of any person by means of a transfer, which might 
be either a disposition or a devolution from one person 
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called the predecessor, to another person (the euccessor). 
Property chargeable with this tax was called a suc- 
cession.* 


(1) What Property could be the subject of the tar. 


What S84. The property which could be the subject of 
eoald Be this tax was all real and leasehold estate situate in the 
subjectof Tinited Kingdom, and all personal property not subject to 
legacy duty. Thus estates in land for life in tail, in fee, 
and for years were subject to succession duty as were 
also the corresponding interests in personal estate except 
where legacy duty was payable. If the forum of adminis- 
tration of the property was in the United Kingdom it 
was property liable to become subject to succession duty. 
Testator 515. If a testator domiciled abroad by his will be- 
ease queathed his personal estate in such a manner as would if 
he were domiciled in England create liability to suc- 
cession duty, no succession duty was payable, although 
he might possess personal estate in England, because the 
forum for administration of his estate was not English. 
Succession 516. On a succession arising under an English 
snderan Settlement (that is, in English form) of property invested 
English in England with trustees resident in England, the duty 
ment. was payable, although the settlor might have been or 
might be domiciled abroad, and although the persons 
entitled to the property were domiciled abroad. 
Re Loreluce, 4 De G. & J. 340. 


Succession S17. A succession created by the exercise of a 
crea 


anidler geperal power of appointment was liable to succession 


ira duty if the settlement (whether by deed or will) which 


ee look created the power was an English settlement. It made 
ment, 


°A. by deed settled real estate on himself for life, remainder to 
his first son B. and the heirs of his body, with remainder to his 
second son C, and the heirs of his body, with remainder over. 

Suppose A. died leaving B. alive who took possession and died 
without barring his estate tail. If A. left a son, he took by 
devolution from B. But if B. died without issue, and C. or one of his 
issue came into possession he took by disposition from A. the settlor. 


ee 
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no difference as to liability to succession duty whether 
the property was invested in England in pursuance of the 
specific directions of the settlement, or in consequence 
of the trustees’ exercise of a discretion lodged in them 
by the settlement or in consequence of the property 
having been so invested prior to the settlement and 
allowed to remain unchanged. 


Re Woallop’s Trusts, 1 De G. J. & S&S. G56 


18. The ultimate test whether a settlement was Ultimate 
English or not was the locality of the Court to which the sre 
beneficaries would have to apply for administration of settlement 
the trusts of the settlement as against the trustees. English. 


Re Cigala, 7 Ch. D. 351. 
(2) The conditions of the tncidence of succession. 


819. There must have been a transfer, the effect of Transfer 
which was to make some person beneficially entitled upon ae im 
a death, and the date of the death must have been since succession 
the 19th May, 1853, the date when the Succession Duty 
Act came into operation. For example: A settlemeut 
by which property was limited to A. for life, remainder 
to B., conferred a succession on B., and made him liable 
to duty whatever the date of the settlement, provided 


only that A. died after the 19th May, 1853. 
Ait.-Gen. v. Lord Middleton, 3 H. & N. 125. 


520. Succession duty was payable by a successor Successor 
who came into possession on a death, although he would auneines 
by a lapse of time come into the same property if fig poeecenion: 
death had not taken place. Thus, a gift to A. until the 
expiration of twenty-one years, or until he died, which- 
ever might first bappen, the remainder to BR. if A. died 
before the end of twenty-one years, conferred a sic- 
cession on B. 


Att.-Gen. v. Noyes, 8 Q. B. D. 125. 
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S21. A person became entitled on a death so as to 
be liable to succession duty, although the interest of a 
suecession was not required until the lapse of an interval 
after death. Thus, a testator leaving property to hia 
widow during widowhood, and then to A.; on the widow's 
re-marriage, A. took upon the testator’s death after an 
interval, and was liable for duty. 


S22. The interest acquired by a successor on the 
death of any person need not be immediate or even cer- 
tain. A rev2rsionary, or contingent interest acquired on 
a death rendered the person entitled to it liable to duty, 
although the duty was not payable, unless and until the 
person liable had beneficial possession of the property. 


Alt..-Gen. v. Gell, 3 H. & C. 616. 


523. The transfer might be either by disposition or 
devolution of law. A disposition comprised any sort of 
conveyance, will, assignment, covenant, undertaking con- 
tract, act or obligation by which one person conferred a 
beneficial interest in property on another otherwise than 
for money or moneys worth. 

Att.-Gen. v. Montefiore, 21 Q. B. D. JGI. 


524. Succession duty did not attach in cases of sale 
and purchase. Thus not only were ordinary purchases of 
reversionary interests in real or personal estate not sub- 
ject to duty, but also every species of interest which 
would show that the substance of the transaction was 
not derived from any predecessor in succession. Mar- 
riage settlements were dispositions which gave rise to 
succession duty. The marriage being the cause and 
motive of the settlement, decided its character for the 
purpose of succession duty. 


Lord Adrocate v. Sidywick, 4 Sco. Sess. Cas., 4th Ser., S13. 


52%. Devolution by law included cases of trans- 
mission of an ancestors property on his death intestate to 
his heir and next of kin, and also the case of an heir 
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succeeding to an estate pur autre vie as special occupant. 
The predecessor was the settlor, testator or donor, who 
conferred the property. 


526. The person whose death gave rise to -the Who 
liability to succession duty might be anyone, and need not ees 
be, and often, in fact, was not the predecessor. If there*™ 
were more predecessors than one, and the proportional 
interest derived from each was not distinguishable, then, 
in default of an agreement being come to with the 
revenue, the succession was deemed to take from each 
successor iu equal proportions. 

16 & 17 Vict. c. 51, sec. 13. 
527. The successor was the person on whom the Successor 
efined. 
property was conferred. Mere trustees and executors 
were not successors, because they did not take a bene- 
ficial interest in property, and it was a beneficial acquisi- 
tion of property which created a liability to succession 
duty. 
16 & 17 Vict. c. 51, s. 2. 


28. It was a matter of great importance to deter- Rules for 
ascertain- 


mine in a particular case who was the predecessor and ing who 
what was the disposition or devolution under which hate 
yiven succession arose. The following rules have been ‘er. 
stated: (1) An heir coming into possession either as heir 

in tail or in fee as of a previous holder took for the pur- 

pose of succession duty by devolution from the last 
possessor of the estate, who was the predecessor. 


Lord Saltoun v. Adv. Gen., 3 Macq. 673. 


(2) Where a person coming into possession did so 
og a person named or designated, he took for the purpose 
of succession duty by disposition from the settlor or tes- 
tator, who was the predecessor. 

Eart of Zetland v. Lord Adv., 3 App. Ca. 505. 


(3) Where a succession was created by the exercise 
vf a power of appointment (whether general or special) 
the instrument creating the power whether a deed or 
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will, was the disposition. The appointment was read 
into this instrument, and the predecessor ascertained 
accordingly. 


Re Lovelace, 4 De G. & J. 340. 
Re Barker, 7 H. & N. 109. 


Except in the two cases following: 


(a) If the power was a general power which could 
be exercised by the donee for his own benefit, and which 
took effect upon the death of any person, then the donee 
of the power, when he exercised it, was to be taken to 
be entitled to a succession from the donor of the power. 
And if the donee of the power so exercised the power as 
to create a new succession, he became the predecessor, 
his appointment the disposition, and his appointee the 
successor. 


For example—X. by deed settled property on A. for 
life the remainder to B. (A.’s husband) for life, remainder 
in default of issue of A. and B. as A. should appoint. 
This power took effect on B.’s death without issue, and 
if A. survived and exercised the power she took a suc- 
cession from X., and if she so appointed as to create a 
succession, she was the predecessor, and the instrument 
of appointment the disposition. 


(6) If the power was a general power, and the pro- 
perty in default of appointment went to the donee of the 
power absolutely, it was considered that any transfer 
(creating a succession) by him, whether by appointment 
or conveyance, was a disposition by him, as predecessor. 

See Att.-Gen. v. Charlton, 4 App. Ca. 444. 


(4) Succession duty being essentially a tax on the 
transfer of property, it followed that a person could not 
confer a succession on himself, so as to render himself 





liable to duty in respect of that succession, for in such a | 


case there was in reality no transfer at all. 
Lord Braybrooke v. Att.-Gen., 9 H. L. C. 1388. 


(5) A person could not take a succession on his own | 


death. This followed necessarily from the provisions of 
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the statutes relating to succession duty, under which no 
one was liable to pay the duty unless and until he was 
in actual enjoyment of the property. 

16 & 17 Vict. c. 51, 8. 19. 


529. A succession arose wherever there were the Three fac- 
three factors, viz., a predecessor, a successor, and a dis- SEO 
position or devolution conferring an interest to take “ Post- 

; ; pened suc- 
effect on a death. Sometimes the succession was “ post- cession.” 
poned.” Suypose property vested in A. by some gratui- 
tous title, which did not create a succession, to be subject 
to a charge of £100 a year in favour of B. for his life, on 
B.’s death, as A. gets an increase of benefit to the extent 
of the annuity, which then ceases, he was said to have 
“ postponed ” succession. 


TGUNeLT Victc7 Sly s, 5: 


530. There could be a succession subject to asucceasion 
charge or interest. If the charge was created by the ex- a eeghee 
pectant successor himself and did not confer a separate interest. 
or new succession, be had to pay duty when the succes: 
sion fell into possession exactly as if he had created no 
such charge. If the charge had not been created by the 
expectant successor, then the successor paid duty on the 
property minus the charge, and on the determination of 
the charge he paid on the increased value of the succes- 
sion which then accrued to him. Thus, under a will pro- 
perty is charged with an annuity to X. for her life, and 
subject thereto settled on A. On the death of the tes- 
tator A. paid duty on the property, less the annuity, and 
on the death of X. paid duty on the increased value of 
the succession represented by the amount of the annuity. 

Re Peyton, 7 H. & N. 287. 


Si. Again, a case of succession duty payable at a Succession 
e e © e d t - 
Jeferred period on an increase of beneficial interest could guiect de- 


arise im another way. A gratuitous transfer of property oe be 
‘nade to take effect in praesenti so that no succession increase. 
was created, but the grantor reserved a benefit to himself 


yr some other person ascertainable only by reference to 
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death. In such a case the grantee as successor was 
deemed to take a succession on the determination of the 
_ reserved benefit, the annual value of which was equal to 
the annual amount or value of the reserve benefit. Thus, 
A. by deed of gift granting real estate to B., reserving to 
himself a life annuity, no duty was payable on the execu- 
tion of the deed, because no succession was created; but 
on A.’s death B. became liable for duty as on a succes- 
sion from A., the annual value of which was equal to and 
measured by the annuity. 
Att.-Gen, vy. Noyes, 8.Q. B. D. 715. 


waive 532. But where the title to a succession was accele- 
oie as rated by the surrender or extension of a prior interest, 
‘the duty was still payable at the same time and in the 
same manner as if no acceleration had taken place. Thus. 
suppose property settled on A. for life. remainder to B.. 
and A. assigned his life interest to B., B. did not pay 

duty until the death of A. 

See Ez p. Sitwell, 21 Q. B. D. 466. 


(3) Who had to pay the duty. 


Peat 533. Succession duty was not payable until the 

payable. property which constituted the succession was in actual 
enjoyment. The liability to the duty attached from the 
moment of the creation of the succession, but payment of 
the duty was not enforceable until the property was iz 
possession; thus, property settled or devised by X. ie! 
favour of A. for life, remainder to B., so that X. was th 
predecessor and B. had a succession expectant on A.’ 
death, the liability to duty existed from the date of th 
settlement, or the death of the testator, as the case mig 
be; but no duty was payable by B. until A.’s death 
duced B.’s succession into possession. The lapse of ti 
between the creation and the discharge of the liability 
succession duty and the changes which events, or t 
acts of the original successor might produce in the own 
ship of the property during this interval, might produ 
all sorts of complications. 

See 16 & 17 Vict. c. 51, s. 20. 
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534. If the original successor survived and retained Superses- 
the property until it fell into possession, and all things tare ta 
remained as they were when the succession was created, Pome 
no question arose; but, although the successor survived, right. 
and had done nothing to alter his interest in the pro- 
perty, change might have come from an external source. 

Thus his estate might have been superseded by the 
coming into operation of some paramount right, or the 
exercise of a power of appointment. In such a case the 
liability to duty determined, as the succession never came 


into enjoyment. 


535. Suppose a joint tenancy created in A. and J}, Joint ten- 
had given rise to a succession, A. and B. paid duty each erance of. 
in respect of his interest in possession; that is, an interest 
in a moiety of the property during the joint lives of A. 
and B.- If during the joint lives there was a severance of 
the joint tenancy, no further duty was payable by either 
A. or B. If, however, there was no severance, and A. 
died first, so that the whole property survived to B., he 
took a succession in the whole property from the original 
settlor as predecessor; but, if the joint tenancy when 
created did not give rise to a succession, then if there was 
no severance the survivor took the property as a succes- 
sion from the deceased joint tenant as predecessor. 

See 16 & 17 Vict. ¢. 51, 8. 3. 

5836. The successor to the property might assign Assign- 
the succession to some other person by way of gift, BO ee 
that no new or separate succession was created by the pi Ned os 
transfer. The duty then became payable by the assignee 
at the time and rate at which it would have been payable 
if no assignment had been made. Thus property settled 
by X. on A. for life, remainder to B., and B. transferred . 
his succession to C., on the death of A., C. became 
liable to duty at the rate determined by B.’s relationship 
to X. But suppose property settled on A. for the life 
of B., remainder to B., here B. had no succession, be- 

«ause he could not take one on his own death; but if he 
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assigned to ©., he conferred ou C. an interest to take 
effect on his (B.’s) death, and thereby created a suc- 
cession. 

See Alt.-Gen. v. Gardner, 1 H. & C. 689. 


53'7. Again, suppose B. settled property on A. for 
life, remainder to B., B. was the predecessor, and no 
claim to duty could arise on his disposition in his own 
favour; but if B. assigned his reversion to C., C. took a 
succession from B., and became liable to duty. 


538. An expectant successor might sell his succes- 
sion. In this case duty became payable by the purchaser 
at the time and rate at which it would have been payable 
if no sale had taken place. An expectant successor might 
assign his succession so as to create a new succession. 
Thus, suppose X., having settled rea] estate on A. for 
life, remainder to B., and B. assigned his reversion to 
trustees in trust for himself for life, remainder to his 
children, and died in the lifetime of A. On A.’s death 
B.’s children came into possession and paid duty on the 
succession from their father, created by his assignment 
of his reversion. 


539. No duty was payable in respect of B.'s ex- 
pectant succession, because that duty would only begin 
to be payable after B. had been in possession of the pro- 
perty, and, as this never happened, B.’s succession had no 
taxable value. In a similar case, if the property were 
personal estate on the children taking possession, one 
duty only would be payable, but at the highest rate. 


540. If the expectant successor died, the result was 
the same whether he died testate or intestate, one duty 
only was chargeable, and that at the highest rate which 
was applicable. 

16 & 17 Vict. ¢. 51, 8. 20. 


541. Succession duty was a personal debt due to 
the Crown from the successor. All trustees, guardians, 
committees, tutors or curators in whom any ‘property sub- 
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ject to duty or the management of it waa vested, were 
similarly liable. Lastly, all persons claiming by aliena- 
tion or other derivative title, in whom property subject 
to duty was vested at the time the succession became an 
interest in possession, were personally liable for the 
dnty. 

15 & 16 Vict. ¢. 51, 8. 44. 


42. Succession duty was a first charge on all pro- First 
perty comprised in the succession, but when property sees 
was sold under a power of sale which required the pro- °Y- 
reeds to be settled in the same manner as the original 
property, the claim and charge for succession duty was 
shifted from the property sold to the proceeds of sale and 
‘0 the substituted property when purchased. 


15 & 16 Vict. c. 51, 8. 41. 


$43. Succession duty consisted of a percentage, pes 
varying according to the relationship between the pre-alty. 
lecessor and successor, upon the value of the succession, 


.e., the property or interest of the successor. 


$44. In England, by the Finance Act of 1894, a new Estate 

luty was established called Estate Duty. This duty, Q\y joa’ 
hough based on probate duty, also effects and has some- 
hing in common with legacy duty and succession duty. 

[t superseded probate duty, while it left legacy duty 
yractically untouched. It altered succession duty by 
tharging it according to the principal value of real pro- 
»erty, which the person succeeding is able to dispose of 

is he pleases. What it taxes is not the interest to 
which some person succeeds on a death, but the interest 
which ceased by reason of the death. It is leviable in 
‘eapect of all property, both real and personal, of which 

‘the deceased could dispose, or in which the interest 
shifted by reason of his death. 

57 & 58 Vict. c. 30. 


$45. In the case of a person domiciled in England Adopte 
principle 
1is personal property, wherever situate, is made subject of taxing 


K.g.A.—J3 
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personal to duty, thus adopting the principle of mobilia sequuntur 
vherever personam, from legacy duty, and departing from the 
situate. principle which governs probate duty, namely, that the 
property taxed must be within the jurisdiction of the 
Court granting the probate. Real and leasehold pro- 
perty situate abroad are not considered a subject for 


taxation. 


Where de. + 546. Where the deceased dies abroad estate duty 
abroad. will be leviable on all his property, whether persoual or 
real, situate in England. 


§4'7. The property taxed by the Finance Act falls 
into two main divisions—property of which the deceased 
was competent to dispose, and property over which he 
had no power of disposition. 


(1) The property of which the deceased was com- 
petent to dispose. Such property includes: 


(a) His free realty or free personalty. This sort of 
property presents no difficulty. It makes no difference 
to whom the property is left, or whether the deceased 
died testate or intestate. The values of his property 
are added together, and the only effect of the difference 
in their nature is as to the manner in which the duty is 
payable. 


548. The words “ competent to dispose ” are defined 


as follows (sec. 22; 2a, 2c, of 57 & 58 Vict. c. 30, Imperial 
Finance Act). 


‘¢ Compe- A person shall be deemed competent to dispose of property if be 

fa ale has such an estate or interest therein, or such general power 4$ 

ead * would, if he were sai juris, enable bim to dispose of the property, 
including a tenant in tail, whether in possession or not; and the 
expression “‘ general power,” includes every power or authority 
enabling the donee or other holder thereof to appoint or dispose of 
property as he thinks fit, whether exercisable by instrument inter 
vivos or by will, or both, but exclusive of any power exercisable in 4 
fiduciary capacity under a disposition not made by himself, or ¢xé¢! 
cisable as tenant for life under the Settled Land Act, 1882, or 8 
mortgagee. (2a). 
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Money which a person has a general power to charge on prop- 


erty shall be deemed to be praperty of which he has power to dis- 
pose, (2c). 


49. These sub-sections by sec. 11 a; chapter 9 Ontario Definition 
Acts of 1899 are adopted as clause g of sub-section 1 of section py carat 
4 of The Ontario Succession Duty Act, R. S. 0. 1897, c. 24, Act 1899. 
See paragraph 571 post. 


(b) Property, whether real or personal, belong- Property 


ing to the deceased, which he has for the purpose of duty in- sally: = 


effectually parted with during his life. The object of the parted. 


section dealing with this matter is to prevent evasions. The deceased. 
account duty above mentioned was imposed to achieve the 

same object; but this duty is now abolished, the estate duty 

taking its place. 


50. Estate duty is now payable in all cases in which Fstate 


account duty would formerly have been payable, and on real Seiorg 


property as well as personal; the sections of the account duty !! cases 
where ac- 


act being extended to cover real property as well as personal, count duty 
and omitting any reference to “ voluntary ” transactions. peyeule. 


These cases are therefore defined as follows: 


(a) Any property taken as a donatio mortis causa made by any Clauses 

person dying after the first day af August, one thousand eight hun- adopted by 
Ont. Act, 

dred and ninety-four, or taken under a disposition, made by any jgu7, 
person so dying, purporting ta operate as an immediate gift inter 
vivos, whether by way of transfer, delivery, declaration of trust or 
otherwise,, which shall not have been bona fide made twelve months 
before the death of the deceased, or property taken under any gift, 
whenever made, of which bona fide possession and enjoyment shall 
not have been assumed by the donee immediately upon the gift, and 
thenceforward retained to the entire exclusion of the donor, or of 
any benefit to him by cantract or otherwise. 


(b) Any property which a person dying after such day having 
been absolutely entitled thereto, has caused or may cause to be 
transferred to or vested in himself and any other person jointly, 
whether by disposition or otherwise, including any purchase or in- 
restment effected by the person wha was absolutely entitled to the 
property either by himself alone, or in concert, or by arrangement 
with any other person, so that the beneficial interest therein or in 
some part thereof passes or accrues by survivorship on his death 
to such other person. 
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(c) Any praperty passing under any past or future settlement 
(including any trust, whether expressed in writing or otherwise), 
made by any person dying after such day by deed or any other 
instrument not taking effect as a will, whereby an interest in such 
property, or the proceeds of sale thereof, for life or any other per- 
iod determinable by reference to death, is reserved either expressly 
or by implication ta the settlor, or whereby the settlor may have 
reserved to himself the right, by the exercise of any power, to re- 
store to himself, or to reclaim the absolute interest in such property 
or the proceeds of sale thereof. 


The charge under the said section shall extend to maney received 
under a policy of assurance, effected by any person dying after the 
first day of August, 1894, on his life. where the policy is wholly 
kept up by him for the benefit of a donee, whether nominee or 
assignee, or a part of such money in propartion to the premiums 
paid by him, where the policy is partially kept up by him for such 
benefit. 


(d) Any annuity or other interest purchased or provided by the 
deceased, either by himself alone, or in concert, or by arrangement 
with any other person to the extent of the beneficial interest accru- 
ing ar arising by survivorship or otherwise on the death of the de- 
ceased. 


551. It will be seen that sub-sections (c). (d). (e) and 
(f) of R. 8S. O. 1897, c. 24, The Succession Duty Act, are 
copied from above clauses of the Imperial Act. These clauses 
were, as before stated, originally contained in section 38 (2) 
of the Imperial Customs and Inland Revenue Act of 1881 (44 
Vict. ¢. 12), defining the property to be ineluded by an exe- 
cutor in his account as amended by section 11 of the Imperial 
Customs and Inland Revenue Act, 1889 (52 Vict. ec. 7). 

See post paragraphs, 571-573. 


552. (2) Property over which the deceased had no 
powcr of disposition. Such property was of a kind with 
which probate duty had no concern, viz., settled property. 
The scheme of the Act is to tax not the interest which has 
ceased, but the property out of which the interest was en- 
joved; thus A. has a life interest in £10,000. estate:duty is 
payable on his death, not according to the value of the 
life interest he has enjoyed, but on £10,000. It would 
be unfair that A.’s estate in such a case should pey 
the duty on the full value of the property in which 
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he only had a partial interest. Consequently, the duty, 
is made payable out of the property itself, in which fresh: 
interests have in the meantime arisen. It is not easy to 
adjust taxation on the one person’s interest out of an- 
other person’s estate—the successor, in fact, paying for 
the predecessor. But although the Act taxes property 
in which the deceased or any other person had an in- 
terest ceasing on the death of the deceased to the ex- 
tent to which a benefit accrues or arises by the cesser 
of sucb interest, the latter would only show the area of Area of 
taxation. This area is limited to the property covered se 
by that interest. If the interest was an interest in the 
income of the whole property, the whole capital value 
is charged with duty. If it was an interest in part, only 
so much of the capital as produced that part is taxed. 
The interest to which the successor succeeded by the 
death is immaterial, the only question is in what amount 
of property did an juterest cease. 

oa & OS Vict. c. 30, 8. 7 (1). 

553. The interest which ceased need not have been Interest 
an interest which the deceased had in the property ; thus peed eee 
property is settled on A. during the life of B., and then eee 
over. Estate duty is payable on L.’s death in Ree Of ing to de- 
the cesser of that interest. This does not prejudice B., °° 
for the duty is not paid out of his estate, but out of fe 
property, nor is the property aggregated so as to affect 
the rate of duty payable on hisestate. The interest that 
ceased on death may only have ceased in the sense of 
having altered its nature. If so, it makes no difference 
and estate duty is payable on the principal value of the 


property. 


' 554. The change of interest to be taxable with Change ot 
estate duty must take place on death. If a lite interest is niereir) 


given, for instance, to a woman during widowhood, and place on 
: death ; dif 


she marries again, no estate duty is payable on that de- ference 
volution. 80, too, it only attaches to property. existing from mic 
at the death. This is one of the points which. show how duty. 


estate duty differs from succession duty. Succession 
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duty, dealing as it did with successions, had to provide, 
and did provide, for successions taken by anticipation. 
Estate duty, being of the nature of a probate duty, is 
only concerned with what passes at the death. With 
previous transactions, in so far as they are genuine, it 
has nothing to do. Consequently, in the case of settle- 
ments, the only question is what is the property 
comprised in the settlement at the date of the death. 
For instance, property settled on A. for life, then B. for 
life, then for their children as they jointly appoint. <A. 
and B. appoint part of the trust fund to a child, and at 
the same time release their life interests, so that the 
part so appointed is paid out at once to the child. No 
estate duty is payable on the death of A. in respect of 
the trust funds so taken out of settlement. 


Reaper $55. Estate duty is not payable on every devolution 


payableon of settled property. - One payment frees it until the death 

every dev of some person who has been able to dispose of the pro- 
perty as he pleased. Thus, A., by will, settles property 
oo B. for life, then on C. for life, then on D. in tail. 
Estate duty is payable on A.’s death, and will not again 
be payable until the death of D.; but duty will be pay- 
able on D.’s death, notwithstanding D. may have dis- 
entailed and resettled the estate before his own death. 
So if a person dies prior to his interest in settled pro- 
perty coming into possession, no duty is payable on his 
death, provided that subsequent limitations under the 
settlement continue to exist. 

IT -& 58 Vict. c. 30, 8. 5 (2). 


Property 556. Another kind of property of which the de 
namesof ceased could not dispose, and which is liable to estate 
piaig Tae duty, is property belonging to him which he has placed in 
on Per’ the joint names of himself and some other person. For 
instance, A. transfers £500 stock into the joint names of 
himself and his wife, and dies in his wife’s lifetime. 
Estate duty is payable notwithstanding, on his death, 
on the value of the stock. 
57 & 58 Vict. c. 30, s. 21 (5). 
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55'7. The value in respect of which the estate duty Value on 
is levied is in nearly every case the principal value of the Se dce 
property in which an interest passes. This is so whether # levied. 
the interest is absolute or limited; thus the deceased 
leaves a freehold estate, to which he was entitled in fee, 
and was also entitled to a life interest in another free- 
hold estate and in certain personal property ; estate 
duty is payable on the principal value of the real and 
personal estate, in which he had only a life interest, in 
exactly the same way as on the principal value of the 
estate of which he was the owner in fee simple. 


558. When the deceased enjoyed the income of pro- When de 
perty, that property is taxable according to its principal jee 
value. If he had only an interest in part of the income, fom now 
the principal value of the whole property is apportioned 
according to the income it is actually producing. For 
example, if the deceased had a rent charge of £200 issu- 
ing out of property, the principal value of which is 
£20,000, producing an annual income of £800, the princi- 
pal and taxable value of that rent charge is £5,000. 


5M. In the case of reversionary interests of the de- Reversion. 
ccased, if the duty is paid at once, the value for estate ¢:,"""" 
duty is the selling value of that interest at the time of 
the death. The principal value of any property is taken 
to be its market value. 


57 & 58 Vict. c. 30, s. 7 (6). 


560. The principal value having been arrived at Deduc- 


certain deductions are allowed in calculating the duty. ors" 


(1) Reasonable funeral expenses. 


(2) As to personal property abroad which is taxable Mode of 
in England by additional expense in administering it {erate cf 
or realizing it by reason of the property being abroad, taxation. 
up to five per cent. may be allowed and duty paid in a 


foreign country may be deducted from the value of the 
property. 
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(3) Debts and incumbrances whether payable:out of 
the general personal estate or charged on specific pro- 
perty, are allowed with this exception, that if incurred 
or created by the deceased, they must have been for full 
consideration in money or money’s worth, wholly for the 
benefit of the deceased, and taking effect out of his in- 
terest. Thus, if the deceased on his daughter's marriage 
has covenanted to pay, or has charged his property with 
a certain sum of money, that sum, if owing at his death, 
cannot be deducted as a debt or an incumbrance. 


(4) So, too, debts owing by the deceased to persons 
resident abroad, unless they are charged on property 
in England, or are to be paid in England, must be de- 
ducted in the first instance from the deceased’s personal 
estate abroad, if he has any. 

57 & 58 Vict. c. 30, 8. 7 


561. The value of the personal estate of the de- 
ceased, of his real estate, and of any property of which-he 
was not able to dispose, but which passes on his death, 
in fact, of each subject of property is taken separately, so 
that the duty may be adjusted according to the nature 
of the subject of property payable by different persons, 
and borne in different ways. But for the purpose of 
ascertaining the rate at which estate duty is payable on 
each subject of property, the principal value of the dif. 
ferent subjects of property is added together.* 

of & 58 Vict. c. 30, s. 4. 


562. In the case of reversionary interests of tlie de- 
ceased, duty may be paid atthe option of the person 
accountable, either with the duty in respect of the rest of 
the estate, or when the interest falls into possession. If 


* Thus suppose the deceased had a life interest on 10,0007, a 
general. power of appointment over 40,0001, a freehold estate for 
20,0007, and free personalty extending to 5,0001; the rate at_which 
estate duty will be payable on each of these subjects‘of property is 
determined by their aggregate value namely, 75,0001; so that the 
general rate will be 5% on each of these sums, although if there were 
no such aggregation the rate of duty would be considerably less. 

This principle is called aggregation and was new in the Finance 
Act of 1894 
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the duty is not paid at the death, the value of the rever- 
sionary interest is taken for aggregation purposes, i.e., 
for determining the rate of duty on the rest of the estate 

at its then present value,then when the interest fallsinto * 
posseseion the duty is paid according to its value at that 
date, and the rate is determined by adding the value 

of the rest of the estate as ascertained. 

57 & 58 Vict. c. 30, 8. 7 (6). 


563. It is only property in respect of which estate What 
duty is leviable that is aggregated; so that any property (olen. 
free from duty is also free from aggregation. There are 
some exceptions to aggregation which need not be repeat- 
ed here. I have thought it well to mention this feature of 
the Imperial succession duty as our system is one ot 
calculation of the aggregate value, not varying with a 
particular species of property. 


$64. The person to paythe duty varies gene tO Who pays 

the nature of :he property. The duty in respect of all per-‘’® 24: 
sonal property, whether situate abroad or in England, 

of which the deceased. could dispose, must be paid by 

his legal personal representative, who may also pay the 

duty on any property which by the will is under his 
control or which the persone accountable for duty ask 

him to pay. 

HT & 58 Vict. c. 30, 3..6 (2). 


§65. As to the duty on the personal estate which he Duty on 
inust pay, and for which he is accountable, the duty isnete nee 
yayable as in probate duty, out of the residuary personal P#ysble. 
state. Where the personal estate is locallysituateabroad, 
ind therefore does not pass to the legal personal repres3en- 
tative as such, the duty is recoverable from the trustees 
9 other persons into whose hands it comes. As to per- 
onal estate of which the deceased could dispose by virtue 
ot a’ general power, if he exercised the power and ap- 
winted an executor, so that the executor would: be en- 

‘itled to receive the fund, the duty would be paid out 
v0 the residuary personal estate. If the deceased did 
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not exercise the power, and the property passed to some 
other person, although the executor would have to pay 
the duty out of the residuary personal estate, he could 
recover it from the trustees or owners of the property 80 
passing. 

57 & 58 Vict. c. 30, ss. 8 (3), 9 (5). 


566. With regard to property which is under the 
control of the executor by virtue of the will, he may pay 
the duty at once out of the residuary personal] estate, and 
the same as to other property not under his control, but 
the duty on which the persons accountable ask him to 
pay; in both cases, however, the duty so paid is recover- 
able against the property itself, the payment out of the 
residue being only by way of convenience. In cases in 
which the legal personal representative is not account- 
able for the duty, the property itself bears its own duty, 
and the only burden which the taxation of property of 
which the deceased could not dispose, imposes on his 
uwn free property is that there may be an increase of the 
rate of duty on the latter property owing to the principal 
of aggregation. The manner in which the duty is raised 
is either by sale or mortgage, or a terminable charge on 
the property, and the person to go raise it is the account- 
able person whether he bas an interest in the property 
or not. 


ST & 58 Vict. c. 30, 8. 9 (5). 


567. The duty is collected by stamps and Commis- 


sioners of Inland Revenue are appointed to manage the 
duty. 


568. The liability for the duty attaches to the legal 
personal representative as to all personal property of 
which the deceased was competent to dispose ; 
as to all other property, to the person account- 
able. A bona fide purchaser for valuable ‘consider- 
ation without notice is in no case liable to or ac- 
countable for estate duty. In addition to this personal 
liability, where property does not pass to the executor, 
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a rateable part of the estate duty is charged on the property 
in respect to which it is payable. The duty remains charged 
until a certificate of the discharge has been obtained, or in 
the case of purchasers for value or mortgagees six years have 
elapsed from the date of notice, or two years from the time 
for the payment of the last instalment of the duty, or in the 
absence of notice, twelve years from the event which gave 
rise to a claim. 
57 & 58 Vict. c. 30, 8. 8. 


569. Settlement estate duty is an extra duty of 1 per Settle- 


cent. imposed on settled property, that is, property for the ene 
time being limited to or in trust for any persons by way of 


succession. 


70. The area of taxation is the actual or net amount hres. ot 
of the settled property, and the duty is paid in the same man- 
ner and at the same time as the rest of the estate duty. 

57 & 58 Vict. c. 80, s, 22. 


73. The above sketch of the English Act, upon which pepemte of 


- ; ntario 
our system is founded, will now enable us to understand the Act, 8.8. 


scope of our Act. This Act is printed in an appendix at the a 
end of this book in full as amended in 1899, 1901 and 1902, 
but some parts of it must be repeated here. The following 
sections, as amended 1899 c. 9, 1891 c. 8, and 1892 c¢. 12, 
state what property in Ontario is subject to succession duty. 


4. (1) Save as aforesaid, the following property* shall be sub- pepe 
ject to a succession duty as hereinafter provided, to be paid for Halle iGo 
the use of the Province over and above the fecs payable under The duty. Rev. 


Surrogate Courts Act. Stat. c. 59. 


(a) All property situate within this Province, and any interest Property 
therein ar income therefrom, whether the deceased person owning eu 
or entitled thereto was domiciled in Ontario at the time of his death ‘ 
or was domiciled elsewhere, and all movabie or personal property 
locally situate out of this Province and any interest therein where 


*The word “ property ” in this Act includes real and personal rOperey 
property of every description, and every estate or interest therein Meaning o 
capable of being devised or bequeathed by will or of passing on the 
death of the owner ta his heirs or personal representatives. Sec. 

2 of Act. The exceptions are stated below, paragraph 572. 
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the owner was domiciled in this Province at the time of bis death, 
whether such property passes by will or intestacy. (As amended by 
1901, c. 8, s. 6 (1), and 1902, c. 12, s. 6 (2). 


(b) All property situate as aforesaid or any interest therein or 
income therefrom, which shall be voluntarily transferred by deed, 
grant, bargain, sale or gift, made in contemplation of the death of 
the grantor, bargainar, vendor or donor, or made or intended to take 
effect, in possession or enjoyment after such death, to any person in 
trust or otherwise, or by reason whereof any person shall become 
beneficially entitled in possession or expectancy to any praperty, or 
the income thereof. 


{c) Any property taken as a danatio mortis causa made by any 
person dying on or after the 7th day of April, 1896, or taken under 
a disposition made by any person so dying, purporting to operate 
as an immediate gift inter vivos, whether by way of transfer, deli- 
very, declaration of trust, ar otherwise, which shall not have been 
bona fide made twelve months before the death of the de- 
ceased, including property taken under any gift, whenever made, of 
which property bona fide possession and enjoyment shall not have 
been assumed by the donee immediately upon the gift, and thence 
forward retained to the entire exclusian of the donor, or of any 
benefit to him by contract or otherwise. 


(d) Any property which a person dying on or after the 7tb day 
of April, 1896, having been absolutely entitled thereto, has caused, 
or may cause to be transferred to, or vested in himself, and any 
other person jointly, whether by disposition or otherwise, so that 
the beneficial interest therein, or in some part thereof, passes or 
accrues by survivorship on his death to such other person, includ- 
ing also any purchase or investment effected by the person who 
was absolutely entitled to the property either by himself alone ar in 
concert, or by arrangement with any otier person. 


(€) Amy property passing under any past or future settlement. 
including any trust, whether expressed in writing or otherwise, and 
if contained in a deed or other instrument effecting the settlement. 
whether such deed or other instrument was made for valuable can- 
sideration or not as between the settlor, and any other person, made 
by any person dying on or after the 7th day of April, 1896, by deed 
or other instrument not taking effect as a will, whereby an interest 
in such property or the praceeds of sale thereof for life, or any 
other period, determinable by reference to death, is reserved either 
expressly or by implication to the settlor, or whereby the settlor 
may have reserved to himself the right by the exercise of any 
power to restore to himself or ta reclaim the absolute interest in 
such property or the proceeds of sale thereof, or to otherwise re- 
settle the same or any part thereof. 
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(f) Any annuity or other interest purchased or pravided' by any Amnu ities, 
person dying on or after the 7th day of April, 1896, either by him- & 
self alone or in concert or by arrangement with any other person, 
to the extent of the beneficial interest accruing or arising by sur- 
vivorship ar otherwise on the death of the deceased. 


(g) Any property of which a person dying after the coming into Property 
force of this section was at the time of his death competent to dis- oe 
pose; and a person shall be deemed competent to dispose of praperty was com- 
if he has such an estate or interest therein, or such general or lim- petent to 
ited power, as would, if he were sui juris, enable him to dispose of leis to 
the property as he thinks fit, ar to dispose of the same for the benefit duty. Im 
of his children, or some of them, whether the power is exercisable Tien 
by instrument inter vivos or by will, or both, including the power s. 2 (a), 22 
exercisable by a tenant in tail, whether in possession or not, but (2). 
exclusive af any power exercisable in a fiduciary capacity under a 
disposition not made by himself or as mortgagee. A disposition tak- 
ing effect out of the interest of the person so dying shall be 
deemed to have been made by him, whether the concurrence of any 
other person was or was not required. Money which a person has 
a general power to charge on property shall be deemed to be prop- 
erty of which he has the power to dispose. 


(h) Any estate in dower or by the curtesy in any land of the Estates in 
persons so dying to which the wife or husband af the deceased be- dower or 


i by curtesy, 
comes entitled on the decease of such person. Imp. Act, 
(g) and (h) added to R. S., by 1899, c. 9, 8. 11. 57-58 Vict. 


c. 30, 
(2) The descriptions of properties in clauses (c), (d), (e), (f), (g) (8). 
shall not be construed to restrict the generality of the descriptions Hocoird 
contained in clauses (a) and (0). wees 
As amended by 1901, c. 8, 8. 6 (3). okt ey 
ladbie 0 
(8) Provided alsa that any portion of the estate of any deceased Later 
person, whether at the time of his death such person was domiciled Se ae 
in the Province of Ontario or was domiciled elsewhere, which is Proviso as 
brought into the Province by the executors or administrators of the Uae 
estate to be administered or distributed in this Province, shall be Legion 
liable to the duty hereinbefore imposed, but if any succession or Province 
legacy duty or tax has been paid upon such property elsewhere en 
than in Ontario, and such duty or tax is equal to or greater than 
the duty payable on praperty in this Province, no duty shall be 
payable thereon in this Province; and if the duty or tax so 
paid elsewhere is less than the duty payable on property in this 
Province, then the property upan which such duty or tax has been 
paid elsewhere shall be subject to the payment of such portion only 
of the succession duty provided for in the preceding sub-sections of 
this section as will equal the difference between the duties payable 
under this Act with respect to property in the Pravince of Ontario 
and the duty or tax ro paid elsewhere. 
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When Act 57:2. The exceptions to the Act are contained in sec 


rn tion 3 of the Act as amended. They are: 


(1) Any estate the value of which, after payment of the allow- 
ances authorized by this Act, does not exceed $10,000. 

(2) Property given, devised or bequeathed for religious, chan- 
table or educational purposes. 

(3) Property passing under a will, intestacy ar otherwise, to or 
for the use of the father, mother, husband, wife, child, grandchild, 
daughter-in-law or son-in-law of the deceased, where the aggregate 
value of the property of the deceased does not exceed $100,000 in 
value. Ont. Stats. 1892, c. 6, 5s. 3, 1001, c. 8, s. 4. 


Sections of 573. A comparison of the above sections with the sec- 
Imperial tions of the Imperial Act above quoted, paragraphs 548, 550, 


elas by will show that they are the same. The duties payable are 


Act. set out in sub-sections 3, 4, 5, 6 and 7 of section 4 of the Act, 
which see as amended in appendix. 

Property It must be borne in mind that hereafter in determining 

s1tna 


outside of for the purposes of sub-sections 3 to 6 of section 4, the aggre- 
pare gate value of the property of any person dying after 1st April, 
included. 1899, the value of his property situate outside of this Pro- 
vince must be included, as well as the value of the property 
situate within this Province. 
Ont. Stats. 1899, c. 9, s. 12. 
sige tram 5'74. By section 2 of chapter 8, Ontario Statutes, 1901, 
Panne “aggregate value” means the value of the property before 
value. any debts or other allowances or exemptions are deducted. 
“Dutiable value” means the value after the debts or other 
allowances or exemptions authorized by the Act are deducted. 


See these sections in full as amended in appendix. 


ae 575. As to future estates: 
ries mn Where the dutiable property (real or personal) 


tates or in- Includes any future or contingent estate, income or interest, 
verests. the duty on such estate, income or interest may be paid 
within the time limited by sub-section 1 of section 12, (see 
paragraph 582, post) and, where so paid, the duty shall be 
on the value of such estate, income or interest computed 
under section 8 (see paragraph 579 post, ad finem), as at 
the death of the deceased. By consent of the Provincial 
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Treasurer in writing, duty may be paid after the time so 
limited and before such estate, income or interest comes into 
possession; but in event of such consent, the duty shall then 
be on a value not less in any event than the value of such 
estate, income or interest computed under section 8 as at the 
date when the duty is paid; and no deduction shall be made 
for duty paid or payable on any prior estate, income or in- 
terest. The duty on any future contingent estate, income 
or interest, if not sooner paid (as in this sub-section pro- 
vided) shall be payable forthwith when such estate, income 
or interest comes into possession, in which case the duty shall . 
be on the value computed under section 8 as at the date of 
such coming into possession; and no deduction shall be made 
for duty paid or payable on any prior estate, income or in- 


terest. 
Ont. Stat. 1901, c. 8, s. 8, 


76. Where the duty on any future or contingent ee paid 
estate, income or interest has been paid by the executor, ad- earata 
ministrator or trustee before such estate, income or interest seme 
comes into possession, the duty so paid shall be charged on 
such future or contingent estate, income or interest, and 
shall be paid with interest at the rate mentioned in section 8, 
to the executor, administrator or trustee, as the case may be, 
by the person who is to become entitled to such future or 
contingent estate, income or interest; and if not sooner re- 
paid shall then be repaid at the time when such estate, in- 
come or interest comes into possession. 

Ibid. . 

577. Where, in respect of any future or contingent Where no 
estate or interest, there is no person beneficially entitled to Pereng® 
the present income or enjoyment, or where there is some part rauen 
thereof to which there is no person so entitled, the duty on enjoyment 
such future or contingent estate or interest, or one part contin: 
thereof, as the case may be, shall be payable as in scctions SM. 

11 and 12 provided. 
Ibid. 
$78. The duty payable in respect of a future estate or Commut- 


3 ing duties 
interest may be commuted for a present payment, a present 
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value being set upon such duty, regard being had to the con- 
tingencies affecting the liability to and rate and amount of 
the duty and interest. 

R. S. O. 1897, c. 24, 8. 11 (3), 1901, c. 8, 8. 8 (4). 


$79. On an application for letters probate or admin- 
istration, where the estate is subject to the Act, the applicant 
must file under oath an itemized inventory of all the pro- 
perty of the deceased person and its market value, and 8 
statement showing the several persons to whom the property 
will pass under the will or intestacy, and degree of relation- 
ship in which they stand to the deceased. The applicant 
must also deliver to the Surrogate Registrar a bond in a penal 
sum equal to 10 per cent. of the sworn value of the property 
liable to succession duty executed by himself and two sureties. 

R. S. O. 1897, c. 24, 8. 5. 

580. In all such cases if the Treasurer of the Pro- 
vince is not satisfied as to the value sworn to or with the cor- 
rectness of the inventory, the Surrogate Registrar shall, at 
the instance of the Provincial Treasurer, direct the sheriff 
of the county to make a valuation of the appraised property 
as stated in the inventory or omitted from it. The sheriff 
must then give written notice to the persons interested of the 
time and place that the appraisement will be made. The 
appraisement must then be made of the property at its fair 
market value and a report must be made by the sheriff in 
writing to the Surrogate Registrar, and the report must be 
filed in his office. Where the parties do not agree on the 
valuation, the Surrogate Registrar must assess and fix the 
cash value at the date of the death of the deceased of all 
estates. interests, annuities and life estates or terms of years 
growing out of such estate, and the duty to which they are 
liable. The value of future or contingent or limited estates. 
incomes or interests in respect of which the duty is payable 
is determined by the rule, method and standards of mortality 
and of value which are employed by the Provincial Inspec- 
tor of Insurance in ascertaining the value of policies of life 
insurance and life annuities for the determination of the 
liabilities of life insurance companies, except that the rate 
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of interest to be taken for all purposes of computation under 
this section is four per cent. per annum. 


&S81. When this appraisement is made the Surrogate 
Registrar must notify the result to the parties interested hay- 
ing for the purpose of the Act the power to appoint a guar- 
dian for infants who have no guardian. 

R. S. O. 1897, c. 24, ss. 5-8, as amended by Ont. Stats. 
1899, c. ¥, 8. 14; 190], c. 8, s 7 (1), (2). 


$82. Any person dissatisfied with the appraisement or Appeal 
assessment has the right of appeal within thirty days to the aaa 
Surrogate Judge of the county. The Judge has jurisdic- ment or 
° . . . . ° BSSERS- 
tion to determine all questions of valuation and of the liabil- ment. 
ity of the appraised estate or any part thereof for such duty 
and his decision is final unless the property in respect of 
which such appeal is made shall exceed in value $10,000. In 
this last case, a further appeal lies to the High Court, and 
from the High Court to the Court of Appeal, whose decision 
is final. 

R. S. O. 1897, c. 24, 8. 9. 


583. The duties imposed by the Act are due and pay- puties to 
able at the death of the deceased or within eighteen months be peid 
afterwards. If they are paid within eighteen months no in- months 
terest is charged, but if not paid interest at the rate of six from death 
per cent. per annum is charged, and the duties with the in- 
terest are a lien upon the property in respect to which they 
are payable. Duties on annuities are payable in four equal 
payments, which period may be extended by the Lieutenant- 
Governor. 

R. 8. O. 1897, c. 24, s. 12; 1901, c. 8, 8. 9 (1), (2). 


$84. Sections 8, 9, and 10 of chapter 9 of the Ontario poara. 

Statutes of 1899 provide that if any property which has pre- pittey’ of 
vious to the death of a person whose estate is subject to duty allan 
been conveyed or transferred, the duty may be declared to before 

be a lien on the property, and a purchaser of the property, oe. 
even for valuable consideration, may be ordered to pay the 

duty. The lien may be preserved by registration of a caution 

by the Provincial Treasurer, but the rights of the Crown are 


secured independently of any caution. 
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855. Section 13 of the same Act also provides as fol- 


lows: 
Foreign 13. No foreign executor or administrator shall assign or trans 
sarge fer any stocks or shares in this Province standing in the name of 
transfer a deceased person, or in trust for him, which are liable to pay suc 


stocks un- cession duty until such duty is paidto the Treasurer af the Province, 


Me ies or security given as required by section 5 of the said Act, and any 
corporation allowing a transfer of any stocks or shares contrary w 
this section shall be liable to pay the duty payable in respect 
thereof. 

cau 586. Sections 8, 9, 10 and 13 of the Act of 1899 are 

to protect intended to protect the rights of the Crown. They are cer- 

CoE tainly stringent, and it remains to be seen whether the clos- 
ing words of section 10 may not cause injustice in the case 
of an innocent purchaser for value. 

Adminis: 587. An executor or administrator must deduct the 


trators, ; 
ae ciile: duty or collect it upon the appraised valuation from the per- 


ee son entitled to the property, and he must not deliver any 


pte ty property subject to duty until he has collected it. 
R. S. O. 1897, ¢. 24, s. 14. 


Hee aes 588. Where any debts are proved against the estate of 
subseatetit a deceased person after the payment of legacies or distribu- 


payment of 4: of property from which the duty hae been deducted, or 


debts, 
upon which it has been paid, and a refund is made by the 
legatee, devisce, heir or next of kin, a proportion of the duty 
paid must be re-paid to him by the executor or by the Pro- 
vincial Treasurer. 
R. 8S. O. 1897, c, 24, 8, 17. 
aN ale 89. Executors or administrators have power to sell so 


payment much of the property of the deceased as will enable them 


f duty. : 
1 Te te pay the duty in the same manner as they have by law for 
the payment of debts. 
R. 8. O. 1897, c. 24, 8. 15. 
Further 590. The Surrogate Judge mav extend the time for 


time may s 
be granted. payment of the duty where it appears that payment within 


the time prescribed by the Act is impossible owing to some 


cause over which the person has no control. 
R. 8S. O. 1897, ¢«. 24, 8. 11 (). 
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591. By the before mentioned chapter 9 of the Duties are 
Ontario Acts of 1899, provisions are made for the ney Chay. 
covery of succession duties as debts due to the Crown. 

The Act is printed in the appendix, and further reference 


here to these provisions is unnecessary. 


8. PAYMENT OF DEBTS. 


592. Before any debt or duty whatsoever funeral Order of 


gee sae t 
expenses, with the proper limitation as to amount, are to TF debe 


be allowed out of the estate of the deceased. 


The next thing to justify and occasion expense is the 
proving of the will or taking out of administration. 


&93. The third occasion of disbursement by the 
executor or administrator is the payment of debts, and 
in such payment he must be careful to observe the rules 
of priority, for if he pay those of a lower degree first he 
must on a deficiency of assets answer those of a higher 
out of his own estate. 

2 Black. Comm. 511. 


94. In Ontario as appears from the following sec- 
tion of R. 8. O. 1897, c. 129, The Trustee Act, all debts are 
payable pari passu. 


34. On the administration of the estate of a deceased person, 1D [yp case of 
case of a deficiency of assets, debts due to the Crown and to the deficiency 
executor or administrator of the deceased person, and debts to others, ALR 
including therein respectively debts by judgment or order and <ther rank pari 
debts of record, debts by specialty, simple contract debts, and such P4s4". 
claims for damages as by statute are payable in like order of ad- 
ministration as simple contract debts, shal] be paid pari passu, and 
without any preference or priority of debts of one rank or nature 
over those of another; but nothing herein contained shall prejudice Not to 
any lien existing during the lifetime of the debtor on any of his Tee 
real or personal estate. R. S. O. 1897, c. 129, s. 34 (8. 32, R. S. O. : 
1887, c. 110). 


Administration pari passu. 
Chamberlain v. Clark, 1 O. R. 185. (See paragraph 614). 


In the administration of the Ontario estate of a deceased domi- 
ciled abroad, foreign creditors are entitled to dividends pari passu 
with Ontario creditors. 

Re Kloebe, 28 Ch. D. 175, followed. Milne v. Moore, 24 O. Kt. 456. 
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595. A discretion is allowed executors and admin- 
istrators as to settling debts due the estate. 


Powers of 33. (1) It shall be lawful for any executors to pay any debts 

poke or claims upon any evidence that they may think sufficient, and to 

tling debts accept any composition or any security, real or personal, for any 

fone debts due to the deceased, and to allow any time for payment of 

to their any such debts as they may think fit, and also to compromise, com- 

estates. pound or submit to arbitration all debts, accounts, claims and things 
whatsoever relating to the estate of the deceased, and for any of 
the purposes aforesaid to enter into, give and execute such agree 
ments, instruments of composition, releases and other things as 
they may think expedient, without being responsible for any loss 
occasioned thereby. 

(2) None of the powers in this section conferred shal! take effect 
or be exercisable by virtue of this Act by any trustees or executors 
if it is expressly declared in the deed, will, or other instrument creat- 
ing such trustees or executors, that such trustees or executors shall 


not have such power. 


(3) This section shall apply and extend to both present and 
future trustees and executors. R. 8S. O. 1897, c. 129, s. 33 (s. 31, 
R. 8. O. 1887, c. 110). 


Executor §96. Though as a general rule an executor may pay 

statute a statute-barred debt, he may not pay such a debt when 

barred it has been judicially declared to be statute-barred. 
Whether an executor may pay a statute-barred debt 
against the declared wish of his co-executor, quere. 


597. An executor against the wish of his co- 
executor paid a debt which had been declared on an ad- 
ministration summons, to be statute-barred:—Held, that 
both he and the payee who had received the money 
through the wrongful act of her agent, and that agent 
who had notice of all the facts, were liable to refund. 

Midgley v. Midgley (1893) 3 Ch. 282. 
Payment by administrator under advice, 
Mayhew vy. Stone, 268. C. R. 58. 


Payment over to wrong person. 
Huggins v. Law, 11 O. R. 565. 


Vaying a claim which should have been doubtful. 
Re Williams, 27 O. R. 405. 


Deficiency of assets, over-payment of one creditor. 
Chamberlain v. Clark, 9 A. R. 273. 
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598. The mere circumstance of want of notice of Executor 
omitting 


a debt or claim against the estate of the deceased, to astiafy 


will not excuse an executor or administrator from the pepe 


payment or satisfaction of it if the assets were originally 
sufficient for the purpose, notwithstanding that in ignor- 
ance of the existence of the debt or claim he bas bona 
fide handed over the assets to legatees or parties entitled 
in distribution; but lapse of time may operate as a waiver 
of the right of a creditor or claimant by way of laches 
on his part so as to preclude him from the claiming of 
the insufficiency of the assets. And now by the Ontario 
Statute (R. 8. O. 1897, c. 129, The Trustee Act). 


38. "‘ Where a trustee or assignee, acting under the trusts of Distribu- 
a deed or assignment for the benefit of creditors generally, or Were d 
particular class or classes of creditors, where the creditors are not apa : 


designated by name therein, or an executor or an administrator hae deeds for 

given such or the like notices as in the opinion of the Court in which pee 

such trustee, assignee, executor or administrator is sought to be or of the 

cbarged, would have been given by the High Court in an action for Srp calas 

the execution of the trusts of such deed or assignment, or an ad- after nv- 

ministration suit, as the case may be, for creditors aud others to tice given 
2 eh . by trnatee 

send jin to such trustee, assignee, executor or administrator, their assignee 

claims against the person for the benefit of the creditors of whom executor 

such deed or assignment is made, or the estate of the testator or Nata 

Intestate, as the case may be, the trustee, assignee, executor or ad- 

ministrator shall, at the expiration of the time named in the said 

aotices, or the Jast of the said notices, for sending in such claims, be 

it liberty to distribute the proceeds of the trust estate or the assets 

»f the testator, or intestate, as the case may be, or any part thereof, 

tmongst the parties entitled thereto, having regard to the claims of 

vbich the trustee, assignee, executor or administrator, has then 

1otice, and shall not be liable for the proceeds of the trust estate or 

insets, as the case may be, or any part thereof so distributed to any 

ersob of whose claim the trustee, assignee, executor or adminis- 

rator, had not notice at the time of the distribution thereof, or a 

art thereof, as the case may be; but nothing in this Act contained 

ball prejudice the right of any creditor or claimant to follow the 

roceeds of the trust estate or assets, as the case may be, or any part 

hereof into the hands of the person or perons who niny have 

eceived the same respectively. K. S. O. 1897, c. 129, 8. 38 (s. 36, 


», §. O. 1887, c. 110). 


6&9. A notice by ap executor or trusiee under sec- Requsite 
ion 38 R. 8. O. 1897, c. 129, besides calling for claims "> 
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If claiin is 
rejected 
and notice 
given an 
action 
must be 
brought 
within a 
certain 
period. 
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against the estate, should state that the effect of non- 
compliance with it will be the exclusion of persons fr iling 
to comply therewith from participation in the estate to be 
divided, and such netice should be published in localities 
where claimants on the estate reside, or in the “ Ontario 
Gazette” if their residence is unknown. 


600. Where the executors of a sole surviving execu- 
tor of an estate in giving notice for claims under the 
statute, omitted to give the proper notice for claims 
against the estate of which their testator had been to 
their knowledge executor, with which they hac never in- 
termeddled and of the existence of claims against which 
they were unaware, they were held liable to the cestui 
que trust to whose knowledge the existence of the notice 
was not shewn to have come, for a fund for which their 
testator wax responsible; and the fact thatadministration 
de bonis nonof the estateof which their testator had beeu 
executor was subsequently granted to another person, 
did not under the circumstances of this case affect their 
liability. 

Stewart vy. Snyder, 30 O. R. 110. 
Publication in the Ontario Gazette of an advertisement for 
creditors, purenant to R. 6. O. 1897, c. 129, 8. 38, is not necessary to 


release executors from liability for payments made by them. 
Re Cameron, 15 P. R. 272. 


Overpayment ufter advertise ment, action to recover. 
Lettch vy. Molsons Bank, 27 O. R. 621. 
Distribution after statutory advertisement. 
Scott, Equit. Life Co. v. Beatty, 29 L. R. Ir. 290. 


GO. An executor or administrator may compel a 


creditor to enforce his claim by action if he takes advan- 
tage of the following provision: 


35. In case the executor or administrator gives notice in writing 
referring to this section, and of his intention to avail himself thereof 
to any creditor, or other person of whose claims against.the estate 
he has notice, or to the attorney or agent of such creditor or other 
person, that he, the executor or administrator, rejects or disputes 
the claim, it shall be the duty of the claimant to commence his ac 
tion in respect of the claim within six months after the notice is 
given, In case the debt or some part thereof is due at the time of 
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the notice, or within six months from the time the debt, or some 
part thereof, falls due, if no part thereof is due at the time of the 
notice, and in default the claim shall be forever barred; provided 
always, that in case the claimant shall be nonsuited at the trial, 
the claimant or his executors or administrators may commence a 
uew action within a further period of one month from the time of the 
nonsuit. R. S. O. 1897, c. 129, s. 35 (s. 33, R. 8S. O. 1887, c. 110). 
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GO. With respect to contingent debts and _lia-Contin- 


bilities, a question of great importance arises namely, 


cies, or deliver over a residue, where there is an 
outstanding covenant of his testator (or bond, with a con- 
dition, or the like), which has never yet been broken, 
and which may or may not be broken hereafter. When 
such liabilities exist an executor is not bound to part 
with the assets either to a particular or residuary legatee 
without a sufficient indemnity, or without impounding a 
sufficient part of the residuary estate for that purpose. 
For otherwise if the contingent covenant, etc., should 
afterwards be broken, the executor would be liable to 
answer the damages de bonis propriis without any fault 
in him. 
Was. p. 1204. 


608. As to contingent liabilities on covenants in 
leases an executor may proceed as follows: 


gent debs 
and liabj}- 


whether an executor can safely make payment of lega- ities. 


36. Where an executor or administrator, Hable as such to the Ag to li- 
rents, covenants or agreements contained in any lease or agreement ability of 


executor 


for a lease granted or assigned to the testator or intestate, whose |, aamin- 
estate is being administered, has satisfied all such Nabilities under istrator in 


the said lease or agreement for a Jease as have accrued due and 


respect to 
covenants, 


been claimed up to the time of the assignment hereinafter men- etc., in 


tioned, and has set apart a sufficient fund to answer any future 


Imp. Act 


claim that may be made in respect of any fixed and ascertained 99.53 Vv. ¢. 
suni, covenanted or agreed by the lessee to be laid out on the pro- 35s. 27. 


perty demised or agreed to be demised, although the period for laying 
out the same may not have arrived, and has assigned the lease or 
agreement for the lease to a purchaser thereof, he shall be at liberty 
to distribute the residvary personal estate of the deceased to and 


among the parties entitled thereto respectively, without appropriat- 


ing any part or any further part (as the case may be) of the per- 
goval estate of the deceased to meet any future Hability under the 
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bute 
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said lease or agreement for a lease; and the executor or adiminis- 
trator so distributing the residuary estate shall not, after having 
assigned the sald lease or agreement for a lease, and having, where 
necessary, set apart such sufficient fund as aforesaid, be personally 
Hable in respect of any subsequent claim under the said lease or 
agreement for a Jease; but nothing herein contained shall prejudice 
the right of the lessor, or those claiming under him, to follow the 
assets of the deceased into the hands of the person or persons to 
or amongst whom the said assets may have been distributed. R. S&S 
O. 1897, c. 129, 8. 36 (s. 34, R. S. O. 1887, c. 110). 


37. In like manner where an executor or administrator, liable 
as such to the rent, covenants or agreements, contained in any con- 
veyance on chief rent or rent-charge (whether any such rent be by 
limitation of use, grant or reservation), or agreement for such con- 
veyance granted or assigned to or made and entered into with the 
testator or intestate whose estate is being administered, has satis- 
fied all such liabilities under the said conveyance or agreement for a 
conveyance o8 may have accrued due and been claimed up tu the 
time of the conveyance hereinafter mentioned, and has set apart 
a sufficient fund to answer any future claim that may be made ino 
respect of any fixed and ascertained sum covenanted or agreed by 
the grantee to be laid out on the property conveyed or agreed to be 
conveyed, although the period for laying out the same may not hare 
arrived, and has conveyed such property or assigned the said agree- 
ment for such conveyance as aforesaid to a purchaser thereof, he 
shall be at liberty to distribute the residuary persona] estate of the 
deceased to and amongst the parties entitled thereto respectively 
without appropriating any part or any further part (as the case may 
be) of the personal estate of the deceased to meet any future liability 
under the said conveyance or agreement for a conveyance; and the 
executor or administrator so distributing the residuary estate shall 
not, after having made or executed such conveyance or assignment, 
and having, where necessary, set apart such sufficient fund as afore- 
said, be personally liable in respect of any subsequent claim under 
the said conveyauce or agreement for conveyance; but nothing 
herein contained shall prejudice the right of the grantor, or those 
claiming under him, to follow the assets of the deceased into the 
hands of the person or persons to or among whom the said assets 
may have been distributed. R. 8S. O. 1897, c. 129, s. 37 (8. 35, R. S. 
O. 1887, c. 110). 


604. If a testator directs his executor to make an 
equal distribution of the assets among all his creditora, 
such direction must be read subject to the creditors 
priorities among themselves, if any. 
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G05. The only absolutely privileged debts are such Absolute- 
as are secured by some particular security assigned DYicciasite 


the testator for the better securing such particular debts. 


606. It was formerly a privilege of the executor 
that he had a right to retain for his own debt due to him 
from the deceased in preference to all other creditors of 
equal degree, thus remedying errors from the mere opera- 
tion of law, on the ground that it would be absurd and iu- 
congruous that he should sue himself, or that the same 
hand should at once pay and receive the debt. 


G07. He could retain not only for debts which he Right of 
claimed beneficially, but also for those to which he was by exceut. 
entitled as trustee. This right of retainer exists no: 
longer. 


Wiltta v. Willis, 20 Gr. 396; Re Ross, 29 Gr. 385. 


608. An executor is entitled to take the personal Executor 
may pur- 


property at its value for a debt due by the estate to him, chase at 
and his purchase at public auction of the testator’s per- ye plic 
sonal estate, in lieu of money due him was held valid. 


Yost v. Crombie, 8 C. TP. 159. 


GO®9. He may retain a debt barred by the statute. May re. 
Queere, where the personal estate of a testator is exhaust- barred by 


ed can he retain such a debt out of the proceeds of real *tute. 


estate. 
Crooks vy. Crooks, 4 Chy. 61o. 


G10. Under their father’s will two of his sons were gyecutor 
to receive a share of the proceeds of certain land to be aad 
sold on the death of his widow, who was still alive. They shares to 
also owed the testator a certain debt, which, by the Will, CP roreons 


was to be payable in five yearly instalments from the +4. 
time of his deat . 
About two years subsequent thereto the sons made 
an assignment for the benefit of their creditors under 
R. 8. O. 1897, c. 147. 
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Held, (1) that the effect of the assignment was by 
virtue of section 21, subsection 4, of that Act, to accele 
rate payment of the debt due to the estate. © 


(2) That the executors being also trustees of the land 
of which the sons were to receive shares when sold, under 
the will, held security for their claim, within the mean- 
ing of that Act, having (because of the Devolution of 
Estates Act) the right to impeund the sous’ share under 
the will as against their debt to the estate. This security 


the executors and trustees should value pursuant to R. 
8. O. c. 147. 


Tillie v. Springer, 2i O. R. 585. 


What 'aw GUL. If a debtor dies domiciled in Ontario, where 
ern inad- debts are payable pari passu, and leaves assets in a for- 
Lon of ea. Cign country, by the law of which some debts are pre- 
Ae ferred to others, and admiristration is duly taken out in 
Ontario, and also in the place of the situs of the foreign 
ussets, what rule is to govern in the administration of 
the assets? The law of the domicile? Or the law of 
the situs? It is held (Wilson v. Lady Dunsany, 18 Beav. 
293), that the personal assets of the testator must be 
administered on the principle of the law of his domicile. 
Later authority, (Carron Iron Co. v. Maclaren, 5 H. L. 
455), seems to favour the law of the situs of the assets 

this seems a more reasonable view to take. 
Re Kloebe, 28 Ch. D. 175. Followed in AMftine v. Moore, 24 

O. R. 456. See paragraph 594 ante. 


Execute ini 
baile ; G12. If an executor or administrator pays a debt 


rus an of a lower degree before one of a higher he must, on a 
nature. Geficiency of assets, answer that of a higher out of his 
own estate, provided at the time of such payment he had 
notice of the existence of the superior debt. An executor 
may voluntarily pay a debt of an inferior nature before 
one of a superior of which he had no notice; otherwise 
it would be in the power of a superior creditor to ruin 
an executor by suppressing his security till all the assets 


were exhausted in the payment of debts of an inferior 
degree. 


Harman vy. Harman, 2 Show. 492. 
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G18. Among creditors of equal degree an executor Ceesllors 
may pay one in preference to another. A voluntary pay- Aor rot = 
inent of a creditor by an executor or administrator, with 
notice of the commencement of an action by another 
creditor and before judgment, is a good payment and 
will be allowed to him in passing his accounts, 

Re Radcliffe, 7 C. D. 733. 


G14. The effect of section 34 of R. S. O. (1897), c. Executor 
129, is to disable an executor from giving preferenve to Peyji8 one 
one creditor over another, so that where he pays one full causes 
creditor in full the presumption is that he has assets Lat ae 
sufficient to pay all; and if, upon a final adjustment of f°?! 
the accounts of the estate, it is made to appear that one 
creditor has received payment in full, either voluntarily 
or by process of law, and that there is a deficiency of 
assets, such creditor will be ordered to refund at the in- 
stance of the other creditors, the statute thus placing 
creditors and legatees in this respect upon the same 
footing. 
Chamberlain y, Clark, 9 A. R. 273. 


G15. Before the passing of the Devolution of Estates Order in 


ch 
Act the order in which assets could be resorted to was re Ade 
sorted to 
follows: before Act 


1. The genera] personal estate not bequeathed at all 
or by way of residue only. 


2. Real estate devised in trust to pay debts. 


3. Real estate descended to the heir and not charged 
with the payment of debts. 


4. Real or personal estate charged with the payment 
af debts, and (as to realty) devised specifically or by way 
of residue, or suffered, by reason of lapsed devise, to 
descend, or (as to personalty) specifically bequeathed, 
zubject to that charge. 


5. Specific legacies (including demonstrative legacies) 
ind demonstrative Jegacies which have become general. 


After Act. 
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6. Specific Jegacies (including demonstrative legacies 
that so remain), specific devises and residuary devises not 
charged with debts. 

7. Real or personal estate subject to a general power 
of appointment which has been actually exercised by 
deed (in favour of volunteers) or by will. 


8. Paraphernalia of widow. 


616. Since the passing of the Act the order will be: 

1. The general real and personal estate not devised 
or bequeathed at all, or devised or bequeathed by way of 
residue only, whether charged or not with payment of 
debts, and by reason of lapsed devise suffered to de- 
scend subject to that charge. 

2. Real estate devised in trust to pay debts. 

3. Real and personal estate devised or bequeathed 
specifically charged with the payment of debts. 

4. General pecuniary legacies, including annuities 
and demonstrative legacies which have become general. 

5. General pecuniary legacies, including annuities 
that so remain, and specific devises, not charged with 
debts. 

6. Real or personal estate subject to a general power 
of appointment which has been actually exercised by 
deed (in favour of volunteers), or by will. 

7. Paraphernalia of widow. 

Canadian Law Times, 1890 Ed., 97. 
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CHAPTERS: 


ESTATES OF INSOLVENT DECEASED PERSONS. 


G17. The estates of insolvent deceased persons may 
be administered according to the provisions of R. 8. O. 
1897, c. 132, which is as follows: 


1. (1) On the administration of the estate of a deceased person, Creditor 
in case of a deficiency of assets, every creditor in proving bis claim holding 
shall state whether he holds any security for his claim or any part = Angie fi 
thereof, and shall give full particulars of the same, and if such same. 
security is on the estate of the deceased debtor, or on the estate of a 
third party for whom the estate of the deceased debtor ig only in- 
directly or secondarily liable the creditor so proving his claim shall 
put a specified value on such secarity, and the executor or adminis- 
trator, under the authority of the other creditors of the estate of the 
deceased, or of the Court, if the estate is being then administered un- 
der the direction of, or by a Court, may either consent to the 
creditor’s ranking for the claim after deducting such valuation, or he 
may require from the creditor aa assignment of the security at an 
advance of ten per cent. upon the specified value to be paid out of 
the estate as soon as the executor or administrator has realized such 
security, in which he shall be bound to the exercise of ordinary 
diligence; and in either of such cases the difference between the 
value at which the security is retained and the amount of the gross 
claim of the creditor shall be the amount for which he shall rank 
upon the estate of the deceased debtor. 


(2) If the claim of the creditor is based upon negotiable instru- when 
ments upon which the estate of the deceased debtor is only indirectly claim is 
or secondarily liable, and which are not mature or exigible, the Reels 
creditor shall be considered to hold security within the meaning of instru. 
this section, and shall put a value on the liability of the party ment. 
primarily liable thereon as being his security for the payment 
thereof, but after the maturity of such liability and its non-payment, 
he shall be entitled to amend and re-value his claim. Ont. Acts, 188Y, 

G22 8.1: 


2. A creditor holding any security, as aforesaid, on the estate of Creditor 


: : holding 
a deceased debtor, or on the estate of a third party, for whom the aunty 


estate of such debtor is only secondarily liable, may release or deliver may assign 


up such security to the executor or administrator, or he may by ee and 
statutory declaration delivered to the executor or administrator set PT en oaths 
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unsecured value upon such security; and from the time he sha}] have so released 
creditor. or delivered up such security, or valued the same, the debt to which 
such security applied shall be considered as an unsecured debt of the 
estate, or as being secured only to the extent of the value set upop 
such security; and the creditor may rank as, and exercise all the 
rights of an ordinary creditor, for the amount of his claim, or to the 
extent only of any balance thereof above and beyond the value set 
upon such security as the case may be. Ont. Acts, 1889, c. 22, s. 2 
When 3. In case a person claiming to be entitled to rank on the estate 
eretine holds security for his cla'm, or aby part thereof, of such a nature thar 
security he is required by this Act to value the same, and he fails to value 
fete such security, the Judge of the Surrogate Court, who granted th- 
eine probate or letters of administration, may, upon summary applicatiou 
ty the executor or administrator, of which application three days 
notice shall be given to such claimant, order that unless a specified 
value shall be placed on such security, and notified in writing to the 
executor or administrator within a time to be limited by the order. 
such claimant shall, in respect of the claim, or the part thereof for 
which the security is held, in case the security is held for part only 
of the claim, be wholly barred of any right to share in the proceeds 
of such estate, and if a specified yslue is not placed on such security, 
and notified in writing to the executor or administrator, according to 
the exigency of the said order, or within such further time as the 
said Judge may by subsequent order allow, the said claim or the said 
part, as the case may be, ehall be wholly barred as against such 
estate. Ont. Acts, 1899, c. 22, s. 8. 


Adminis- 4. When the estate is being administered by or under the 


geist direction of a Court, such Court shall exercise the jurisdiction con- 


ection of a ferred by the preceding section upon the Judge ¢éf the Surrogate 
Court. Court. Ont. Acts, 1889, c. 22, 8. 4. 
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CHAPTER III. 


OF THE LIABILITY OF THE EXECUTOR OR AD- 
MINISTRATOR IN RESPECT TO THE ACTS OF 
DECEASED. 


G18. Besides the payment of the debts of the de- Liabilities 
ceased, the executor or administrator must settle the %ecr#ed 
liabilities of the deceased. These liabilities were formerly 
of two kinds, personal and real. The personal liabilities 
were a charge on the assets come to the hands of the 
executor. The real liabilities were a charge on the heir 
so far as assets descended to him. Now under section 10 
of the Devolution of Estates Act, the personal represen- 
tative has to satisfy both kinds of liabilities, receiving 
for that purpose both kinds of assets. 


G19. Section 10 above referred to is as follows: 


When any portion of the real estate of a person dying, or after When per 
the first day of July, 1886, vests in his personal representatives under gonal rep- 
this Act, such personal representatives, in the interpretation of any Ags et a 
statute of this Province, or in the construction of any instrument to goomed 
which the deceased was a party, or in which he is interested, shall, ‘‘ heirs.” 
while the estate remains in them, be deemed in Jaw his heirs, as 
respects such portion, unless a contrary intention appears, but 
nothing in this section contained shall affect the beneficial right to 
any property, or the construction of words of limitation of any estate 
in, or by any deed, will, or other instrument. Ont. Stats. 1897, c. 14, 


a. 31. 


620. With respect to such claims as are founded Claims on 
A ; which 
upon any personal obligation, contract, debt, covenant or ght of 
other duty, the right of action on which the testator or *ction sur 
intestate might have heen sued in his lifetime, survives 
his death and is enforceable against his executor or ad- 
ministrator. 


Wms, p. 1593. 
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Executor 621. The executors or administrators are, therefore. 

abistce answerable, as far as they have assets, for debts of every 

ae bea description due from the deceased, whether debts of re- 

sane: cord, as judgments or recognizances, or debts due on 
special contract, as for rent or on bonds and the like 
under seal, or debts on simple contracts, as notes un- 
sealed, and promises not in writing either expressed or 
implied. 

acu, 622. There is no difference between a promise to 
pay a debt certain and a promise to do a collateral act 
which is uncertain and rests only in damages, as a pro- 
mise by the testator to give such a fortune with his 
daughter, to deliver up such a bond, etc., for wherever, in 
those cases, the testator himself is liable to an action his 
executors shall be liable also. 

Sanders v. Esterbie, 1 Roll. Rep. 266. 


A path 623. The executors or administrators so completely 
he named represent their testator or intestate with respect to the 
tmeontract present their testator or intestate with respect to the 
liabilities above mentioned that every bond or covenant 
or contract of the deceased includes them, although they 
are not named in the terms of it, for the executors or 
administrators of every person are implied in himself. 


Hyde vy. Skinner, 2 P. Wms. 197. 


neat 624. In many cases a liability may accrue against 
eee ; the executor or administrator after the death of the testa- 
ough no 


named. executor or administrator after the death of the testa- 
tor or intestate upon a contract made in his lifetime. 
although the executor or :dministrator be not named 
therein. Thus an executor is liable upon a bond which 
becomes due, ora note payable subsequently to the death 
of the testator. So, if A. is bound to build a house 
for B. before such a time, and A. dies before the time, 
his executors are bound to fulfil this contract, and in 
cases of this kind the executors will be liable, even 
where the heir is named and the executors are not 
vamed in the contract. 

Williams v. Burrel, 1 O. B. 402. 
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625. The executors or administrators formerly more Lhe heir 
actually represented their testator or intestate than the ney boun4 
heir did the ancestor, for if a man binds himself his execu-™™ed. 
tors or administrators are bound though not named, but 
it was not so of the heir, however large ap amount of the 
real assets may have descended to him. But as executors 
and administrators will hereafter be “heirs ” under gsec- 
tion 10 above—in al] cases if a man binds himself his 
whole estate will now be liable. 

626. Executors or administrators are not liable Executor 
upon a contract of the deceased if not named, where the jeanne 
contract is personal to the testator or intestate, for in Ptract. 
such an instance no liability attaches upon the executors 
or administrators, unless a breach was incurred in the 
life-time of the deceased. Thus, if an author undertakes 
to compose a work, and dies before completing it, his ex- 
ecutors are discharged from this contract, for the under- 
taking is merely personal in its nature, and by the in- 
tervention of death has become impossible to be per- 


formed. 
Rextnzon v. Davison, L. R. 6 Exch. 269, 274. 


627. With regard to the liability of an executor in Liability 
respect of the tortious acts of the deceased, it was a prin- es a 
ciple of the common law that if an injury was done either ee aes 
to the person or property of another for which damages 
only could be recovered in satisfaction, the action died 
with the person by whom the wrong was committed. 

Kirk v. Todd, 21 C. D. 484. 

628. And if the cause of action was founded upon Actions 
any malfeasance or misfeasance, was a tort, or arose ex haere 
delicto, such ag trespass for taking goods, trover, false Ee aa 
imprisonment, assault and battery, slander, libel, divert- 
ing a watercourse, obstructing lights, and in many other 
cases of the like kind the rule was aclio personalis mori- 
tur cum persona, and if the person by whom the injury 
was committed died no action of that kind could be 
brought against his executor or administrator. 

K.¥.A.—15 
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629%. Under the old practice in some of the cases 
above mentioned a remedy which could not be had in one 
form of action might be had in another. Thug, although at 
the common law an action of trover upon a conversion of 
the testator’s goods died with him, yet if the goods, ete.. 
taken away continued still in specie in the hands of the 
executor or administrator of the wrongdoer, replevin or 
detinue lay against such executor or administrator to 
recover them back, or trover laying the conversion to have 
been by the executor, or in case they were sold an actiou 
for money had and received to recover their value again. 
An action on the custom of the realm against a common 
carrier ig for a tort and supposed crime, and the plea 
was not guilty, therefore, at the common law it did not 
lie against the carrier’s executors, but an action of as- 
sumpsit. So, if a man took a horse of another and 
brought him back again, an action of trespass did not 
lic at the common law against his executor, though it 
would against him, but an action for the use and hire 
of the horse lay against the executor. So, if a man dealt 
as agent for another without authority, his executor. 
though he could not be sued for the tort, might be made 
liable upon an implied contract. 


630. Again, at common law an action of trespass 
for mesne piofits could not be maintained against an 


excutor or administrator, yet he was perhaps liable in an | 


action for use and occupation for the rent up to the date 
of the demise in the action of ejectment. But if there 
was a recovery in ejectment no action lay against the 
cxecutor for use and occupation for the rent subsequent 
to the day of the demise laid in the plaintiff's pleading; 
because having treated the holding as founded on 
trespass, the plaintiff could not afterwards treat it as 


founded on contract. So an action of waste did not lie | 


at the common law against an executor for waste com- 
mitted by his testator it being a tort which dies with the 
person, nor was an executor chargeable for the injury 
done by his testator in cutting down another man’s treer. 
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but for the benefit arising to his testator from the sale 
or value of the trees he was. 


G31. So if a man committed equitable waste and 
died; as where a tenant for life, without impeachment of 
waste, and as such having a right at law to cut timber 
on the estate and the property in the trees abused that 
power by cutting ornamental trees or trees not ripe for 
cutting, the Court of Equity had the jurisdiction to make 
the personal representatives of the party who committed 
such waste accountable for the produce of it. 

Lanadowne vy. Lansdowne, 1 Madd. 116. 


G32. In the modern practice these distinctions are 
abolished, and forms of action no longer exist. 


6338. The rights and liabilities of executors and ad- Rights and 
ministrators with respect to torts or injuries to the per- lapiues 
son, or to the real or personal estate of the deceased are as ae 
as already stated enlarged by sections 10, 11 and 12 of The Act. 
Trustee Act, R. 8. O. 1897, c. 129. These sections necd 
not be repeated. They are set out in full in paragraph 
340. 


634. Courts of Equity have always charged per- Breaches 
sons in the character of trustees with the consequence of % *™** 
a breach of trust, and their representatives also whether 
they derive benefit from the breach of trust or not. 

Watsham vy. Stinton, 1 De G. J. & S. GTS. 

635. An executor or administrator is bound as far Executor 
as he has assets to satisfy all judgments recovered ity jude- 
against the testator or intestate without regard to the ment 
circumstance whether a judgment was founded on a 
cause of action which would not survive his death, e.g., 
libel, or slander. 


636. An executor or administrator is also liable Recngniz- 
upon a recognizance entered into by the deceased, and*" 
upon all the inferior debts of record of the deceased as 
fines imposed by justices or at the Assizes or General 
Sessions, or the like. 


228 EXECUTORS AND ADMINISTRATORS. 


pelnh co: 637. In case of a joint contract, where several con- 
tract on the same part, if one of the parties die his execu- 
tor or administrator was formerly discharged fom all lia- 
bility, and the survivor or survivors alove could be sued. 
and if all the parties were dead the executor of the last 
survivor was alone liable. It has already appeared (para- 
graph 352) that by section 15 of the The Trustee Act. 
R. S. O. 1897, c. 129, representatives of deceased joint 
contractors are liable although the other joint contrac. 
tors be living. 


anedebe 638. In the case of a partnership debt, although at 
law, upon the death of a partner, the remedy against his 
executor was formerly extinguished, inasmuch as a part- 
nership contract is joint, yet they always could be sued 
in Equity, and now may be sued as in any other case. 
ey, 63%. The estate of a deceased partner is liable in 
ora of firm. Equity to the creditors of the firm, although the legal 
remedy exist only against the survivors. The joint 
creditor may in the first instance resort to the assets of 
the deceased partner, leaving the personal representa. 
tives of the deceased partner to their remedy over against 
tbe surviving partner. 
Kendall v. Hamilton, 3 C. P. 0D. 403. Re Hodgson, 31 C. 
Dalat 


Discharge 640. The deceased partner’s estate must continue 
Carter liable until the debts which affected him at the time of 
estate. his death are in some way fully discharged. The dis- 
charge may take place in various ways, not only by 
direct payment, but also by dealings with the continuing 
partners operating as a payment of the joint debt. or 
from the creditors having agreed to take and taking the 
security of the surviving partners in dischar;e of the joint 
debt. Further, if the dealing of the creditor with the 
surviving partners has been such as to make it equit- 
able that he should go against the assets of the deceared 
partner, he wil] not, upon general rules and principler. be 
entitled to the benefit of the demand. 
Winter v. Innes, 4 Miln. & Cr. 101. 
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G43. The liability of executors and shareholders in point 
joint stock companies as, fixed by the Dominion und Bape 
Ontario Joint Stock Companies Acts respectively, and in 


respect of bank shares, has already been stated. 


The liability of executors in respect of bank shares Bank 
has already been stated (paragraph 345). de 


G42. In every case where the testator is bound by Covenant 
covenant the executor shall be bound by it, if it be not of “tater 
deternined by the death of the testator; that is, unless it 
is such u covenant as was to be performed by the per- 
son of the testator. 

Bally v. Wells, 3 Wils. 27. 

643. The executor is not only liable upon all cove- Breaches 
nants by the testator, which have been broken in his life- Rae ty ext 
time, but, moreover he is answerable for all breaches ia “%* 
his own time, as far as Jie has assets, for the privity of 
contract of the testator is not determined by his death. 

Coghili v. Freelove, 3 Mod, 326. | 


G44. Again, although a covenant in a lease should abel 
be of a nature such as to run with the land so as to 
make the assignee of the term liable for a breach of it 
ifter the assignment. Yet this shall not discharge the 
»xecutor of the original lessee from a concurrent liability 
m the covenant as far as he has assets, even although the 
‘lessor shall have accepted the assignee as his tenant. 
Therefore, where the lessee has assigned the term in his 
ifetime the lessor may still maintain an action of cove- 
ant against the executor of the lessee upon an express- 
‘d covenant for payment of rent, even although the 
essor has accepted the assignee for his tenant, and so 
nay the assignee of the reversion by virtue of the statute 
32 Henry VIII. c. 34. 

Rowley v. Adams, 4 M. & Cr. 534. 

645. So if the executor himself assigns the term the Assign. 
essor may afterwards bring covenant against the ex- ae 
cutor, notwithstanding any acceptance of the assignee *xecur. 
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as tenant, and so may also the assignee of the rev ersion. 
Therefore, the executor has a right to require from the 
purchaser of a lease that such purchaser shall covenant 
for indemnity against the payment of rent, and per- 
formance of covenants, notwithstanding the executor 
himself is not bound to enter into a covenant for 
title, but only that he has done no act to encumber. 
Rowley v. Adams, + M. & Cr. 540. 


646. There is a distinction with respect to this 
liability between an expressed covenant and a mere 
covenant in law. For no action lies against an executor 
or administrator upon a covenant in law which is not 
broken till after the death of the testator. An executor 
will be liable for rent accrued after the death of the 
testator so long as the lease continues, and as far as he 
has assets, notwithstanding the lessor assigned the term 
before his death or the executor has done so since. But 
if the lessor has accepted the assignee as his tenant. 
then, although an action of covenant may be maintained 
on an expressed covenant for its payment during the 
continuance of the lease, no action of debt will lie 
against the executor for rent accrued since the assign. 
ment. If the whole rent was incurred in the lifetime of 
the testator an action to recover it from the executor 
must be brought against him in his representative char 
acter; but in an action of debt for rent incurred after 
the death of the lessee, if the executor enters upon the 
demised premises the lessor has his election either to | 
sue him as executor to charge him personally as assignee 
In respect of the perception of the profits. If the ex- | 
ecutor does not enter he is still chargeable as executor. 
because he cannot so waive the term is not to be liable 
Tor the rent as far as he has assets. 


G47. Where the executor, having entered, is sued | 


after entry for rent incurred after his entry, he cannot plead plene | 


by execu- 
tor. 


administravit, even although. he be sued as executor, for 
if the rent be of less value than the land, as the law 
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prima facie supposes so much of the profits as suftice to 

make up the rent is appropriated to the -leasor, and can- 
not be applied to anything else, and, therefore, the defence 
of plene administravit confesses a misapplication, since 

no other payment out of the profits can be justified till 

the rent is answered, and if judgment be given against 

the executor it is de bonis propriis. But if the land be of 

less value than the rent, the executor may plead a special 

matter, namely, that he has no assets, and that the land 

is of less value than the rent. 


G48. The executor is chargeable personally with so Extent of 
much of the land as the premises are worth; therefore if {jgpility on 
the profits have been less than the land, and therefore !e*- 
cover a part only, that part should be admitted and the 


rest defended for. 


G49. On the same principle although an executor, Waiver of 
generally speaking, cannot waive the term, for he must eye 
renounce the executorship in toto or not at all, yet if the 
value of the land is of less amount than the rent, and 
there is a deficiency of assets, he may waive such a lease. 

And if there are assets to bear the yearly loss for some 
years, but not during the whole term, then the executor 
must pay the rent as long as the assets hold out, and 
must then waive the possession, giving notice to the 
reversioner. But if the executor be sued as executor for 
rent incurred after the death of the testator, he may 
plead plene administravit, for that is a good defence 
wherever no other judgment can be given, but only 
against the defendant as executor. So where an exec. 
tor is charged as executor in covenant for non-payment 
of rent incurred in the defendants own time plene ad- 
ministravit is a good defence, although the defendant 
wight have been charged as assignee of the term. 

Collins v, Crouch, 13 Q. B. 542. 

650. If the term was assigned by the testator, it Term as. 
eeems clear that the executor cannot be charged as pret,” 
assignee, because the lease did not pass to him, but still 
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he will be liable as executor for the rent, unless the lessor 
has accepted the assignee as his tenant, and even in that 
case the executor will be liable as executor on the 
covenant. 


E to r - 
See 651. If the executor enters and afterwards bimeelf 


aenleniog assigned the lease, then he is chargeable as assignee for 
that time only during which he occupied, and if he is 
sued for rent incurred by himself since the assignment 
he is liable in his representative character only. 


i cere 652. If the purchaser of real estate dies without 


tate dying having paid the purchase money his heir-at-law or the 

by devisee of the land purchased will be entitled to have 

saves the estate paid for by the executor or administrator, and 
if the personal estate cannot be got in, and the heir or 
devisee pays for the land out of his own pocket he may 
afterwards call upon the personal representative to reiny- 
burse him. So, if the personal estate is insufficient to 
perform the contract, and the agreement is on that ac. 
count rescinded, yet the heir or devisee will be entitled 
tu the personalty so far as it goes. But if by reason 
of the complication of the testator’s affairs, the pur- 
chase money cannot be immediately paid, and the vender 
for that reason rescinds the contract, yet on the coming 
in of the assets the devisee of the estate contracted for 
may compel the executor to lay out the purchase money 
1 the purchase of other estates for his benefit. Lut if 
a title cannot be made, or there was not a perfect con 
tract, or the Court should think the contract ought not 
1o be executed, in all these cases there is no conversion 
of real estate into personal upon which the right of the 
executor, on the one hand, and of the heir or devisce, on 
the other, depends, and therefore, if the vendor dies the 
estate will go to the heir-at-law of the vendor in the 
same manner as if no contract had been entered into. 
and the heir or devisee of the purchaser will not be en- 
titled to the money agreed to be paid for the lands, or 
to have any other estate bought for him. 

Broome v. Monck, 10 Ves. 597. 


| 
| 
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653. Where a specific legacy is pledged or charged Specific 
by the testator, the specific legatee is entitled to have his denped by 
legacy redeemed or exonerated by the executor, and if “#%" 
the executor fails to perform that duty, the specific 
legatee is entitled to compensation of the amount of his 
legacy ont of the general assets of the testator. There- 
fore, if a legacy be of a silver cup or of a jewel, and it be 
in pledge at the testator’s death, the legatee has a right 
to call upon the executor to redeem it, and to deliver it to 
him, 


654. Legatees of specific legacies of shares in bank- Calls on 
ing or other companies are, generally speaking, liable to “?*"* 
pay calls made subsequent to the testator’s death. 


655. On the death of a master the agreement for Services 
services on the part of an apprentice is at an end, (,cPPre™ 
zenerally speaking, and it seems that the executors of the 
naster are discharged from all agreements and covenants 
for the instruction of the apprentice; for these are con- 
sidercd as personal to the testator and determined by his 
jJeath. But the covenant on the part of the master for 
naintenance of the apprentice still continues in force; 
ind therefore executors are liable in an action on cove- 
nant as far as he has assets, if he neglects to maintain 
lim. 

R. v. Chaplain, Comberb, 324. 

656. If a man perform services for the testator Services 
vithout any view to a reward, but in expectation of a ‘ap ees 
eyacy. he cannot, in the absence of an understanding ‘" 
tween the parties that he was to be paid only by a 
ppacy set up any demand for his services against the 
xecutor or administrator. 

LeSage v. Coussmaker, 1 Esp. 188. 


657. An executor cannot be compelled to complete Gift of tes 
he gift of the testator, therefore, an act of bounty which 
as not been perfected by the testator is of no avail 


gaiust his executor. 
Nteld v. Smith, 14 Ves. 491. 
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A son working at home upon his father’s place would not be entitled 
to cecover for work and labour in the absence of an agreement to that 
effect. 

Campbell v. McKerricher, 6 O. R. 85. 


Where services are performed for a relative or other person upon 
@® mere reliance that the party serving will share his bounty under bis 
will, such services will not support an action as upon &n implied assump- 
sit to pay in money. 
Whyatt v, Marsh, 4 U. C. R. 485. 
See UcClurty v. McClarty, 19 C. P, 311. 


Compensation may be recovered as damages for breach of the 
promises. 


Smith v. McGugan, 21 A. R, 542. 
See Jlurdoch v. West, 24 8. C. R. 308. 


658. If a person who has delivered a deed as an 
escrow to be handed over to the party for whose use it is 
nade, upon the performance of some condition, happen to 
die before the performance of the condition, and the 
condition be afterwards performed, the deed is available, 
notwithstanding the death of him who made it. 

Copeland vy. Stephens, 1 B. & A. GU6. 


659. If a man enters into a continuing guarantee 
and dies his executor is not liable upon it for advance 
made after the testator’s death, which operates as a revo- 
cation. 

Bradley v. Morgan, 1 Hurlst. & C. 240. 


Under the Devolution of Estates Act the executor of a deceared 
lessor can make a valid renewal of a lease pursuant to the covenant ol | 
the testator to renew. 


Re C. P. R. and National Club, 24 O. R. 205. 
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CHAPTER IY. 
PAYMENT: OF LEGACIES. 


The next duty of an executor after payment of debts 
is payment of legacies. . 


660. A legacy is defined to be “some particular Legacy de- 
thing or things given or left, either by a testator in his agit 
testament, wherein an executor is appointed, to be paid 
or performed by his executor, or by an intestate in a 
codicil or last will, wherein no executor is appointed, to 


be paid or performed by an administrator.” 
Ward v. Grey, 26 Beav. 485. 
Legacy validated by codicil. 
Purcell v. Bergin, 20 A. LR. 535. 


Acceptance of legacy. 
Robertson vy. Junkin, 26S, C. BR. at 196. 


G61. Of legacies there are two kinds—general and Kinds of 
specific. A legacy is general when it is so given as not to legacter. 
alimount to a bequest of a particular thing or money of a 
testator distinguished from all others of the same kind. uA 
legacy is specific when it is a bequest of a specified part 
of the testator’s personal estate, which is so distinguish: 
ed. Thus, for example, “I give a diamond ring,” is a 
general legacy, which may be fulfilled by the delivery of 
any ring of that kind; while, “I give the diamond ring 
presented to me by A.,” is a specific legacy, which can 
only be satisfied by the delivery of the identical subject 
Again, if the testator, having many brooches or horses. 
bequeath a “brooch” or “a horse” to B., in these cases 
the legacy is general. But a bequest of such a part of 
my stock of horses which A. shall select, to be fairly ap- 
praised, to the value of $800,” or of “ all the horses which 
I may have in my stable at the time of my death,” is 
specific. 

Wms. p. 1019. 
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662. The distinction between these two sorts of 
legacies is of the greatest importance; for, if there be a 
deficiency of assets, a specific legacy will not be liable to 
abate with the general legacies; while, on the other 
hand, if the specific legacy fail by the ademption or in- 
adequacy of its subject, the legatee will not be entitled 
to any recompense or satisfaction out of the general per- 
sonal estate. So that, though specific legacies have in 
some respects the advantage of those that are general, 
yet in other respects they are distinguished from them 
to their disadvantage. 


Wns. p. 1020. 


663. Again, if there bé a specific bequest of a thing 
described as already in existence, and no such thing ever 
did exist among the testator’s effects, the legacy fails 
Thus, although a gift of “my grey horse” will pass a 
black horse, which is not strictly grey, if it be found to 
have been the testator’s intention that it should pass by 
that description; yet if the testator had no horse, the 
executor is not to buy a grey one. On the other hand, 
if the bequest is of “a horse,” and no horse be found in 
the testator’s possession at the time of his death, the 
executor is bound, provided the state of the assets will 
allow him, to procure a horse for the legatee. 

Wins. p. 1020. 


664. It seems to have-Leen once considered us the 
criterion of a specific legacy, that it is liable to ademp- 
tion. But this has since been repeatedly denied. And it 
has ever been held that a legacy may be specific, notwith- 
standing the testator expressly provides that it “ shal! 
not be deemed specific, so as to be capable of ademption.” 


Jacques v. Chambers, 2 Coll. 435. 


665. A testator bequeathed to W. L. £1,500, “ due to 
me by R. ©, and secured by mortgage.” After the 
making of this will, and in testator’s lifetime, R. C. sold 
to one H., the property mortgaged, and the testator, to 
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facilitate the sale and secure the debt due him, took from 
Y. a mortgage of this and other property, and a covenant 
to pay the amount; retaining the mortgage from R. C.., 
under which he held the legal estate in the land, and 
the bond originally obtained from R. C. for the debt. 
The testator died without altering his will in regard to 
this legacy. Held, that the legacy was not adeemed. 
Loring y, Loring, 12 Chy. 103. 


666. The testator by his will made in July, 1877, 
devised to his son G. certain real estate and brewery, ex- 
pressing that “this devise be accepted by and to be in 
full discharge of any and every claim he shall have 
igainst my estate at the time of my decease.” Ina subse- 
iment clause, “L.,” the testator declared that in the event 
of selling lands specifically devised, the proceeds were to 
be substituted for the lands by charging the proceeds 
igainst the real estate of the testator. The testator was 
indebted to G. in the sum of $36,146.86, and on the 8th of 
October, 1879, the parties met and agreed that the testa- 
tor should sell part of the lands devised to him, includ- 
ing the brewery, to G. for $27,000, and the brewery plant 
for $6,987.20, which was credited on G.’s claim against 
‘he testator. G. subsequently, under clause “LL.” 
‘laimed against the estate of the testator, payment of 
‘he amount for which the brewery premises and plant 
were sold, be swearing that he was ignorant of the con- 

‘ents of the will. Thereupon the plaintiffs, two of the 
-xecutors and trustees, instituted proceedings seeking to 
ybtain a construction of the will. Held, reversing the 
udgment of the Court below, that the agreement entered 
nto between the father and son superseded the devise 
‘o the son. 

Archer y, Secern, 8 A. R. 725. 

667. Courts in general are averse, from construing Courts ad- 
egacies, to be specific, and the intention of the testa- apecibe 
‘or with reference to the thing bequeathed must be clear. legacies. 
Co enter into a discussion as to what legacies are to be. 
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construed as specific, and what general, is part of the 
subject of construction of a will. 


668. lt may be stated, however, that as to lega- 
cies of money. Under some circumstances such legacies 
may be held to be specific, as, of a certain sum of money 
in the hands of A. 

2. Every devise of land is specific, and so is a be- 
quest of a lease for years of a farm. 

3. As to bequests contained in the residuary clause, 
the question whether such bequests are specific or gen- 
eral may become important where it is contended that 
the bequest is specific, so as to exonerate the personal 
estate, which is the subject of it, from debts and legacies, 
and charge the realty therewith, or where the personal 
estate so bequeathed comprises property which is wear- 
ing out rapidly, such as leaseholds or long annuities, and 
it is given to one for life, remainder to another. 


669. The bequest of all a man's personal estate 
generally is.not specific, but if a man having personal pro- 
perty at A., and elsewhere bequeath all his personal 
estate at A. to a particular person, the legacy is specific. 

Robertson v, Broadbent, 8 App. Cas. 812. 


670. A general residuary clause is not the less 
general because it contains an enumeration of some of the 
particulars of which it may consist. Nor does the fact 
that a specific legacy is excepted out of a general residue 
make a gift of that general residue specific. 

Taylor v. Taylor, 6 Sim. 246, 


671. Contingent and executory interests, though 
they do not vest in possession, may vest in right, so as to 
he transmissible to the executors or administrators of the 
party dying before the contingency upon which they de. 
pend takes effect. Where that contingency is the endur- 
ance of life of the party till a particular period. the inter- 
ests will obviously be altogether extinguished by his 
death before that period. 

Whois. p. 1071. 
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G72. The general principle as to the lapse of lega- Lapse of 
cies by the death of the legatee, may be stated to be that iggae'he 
if the legatee die before the testator’s decease, or before 
any other condition precedent to the vesting of the legacy 
is performed, the legacy lapses, and is not payable to the 
executors or administrators of the legatee. 


673. Unless a legatce survives the testator the Exting- 
legacy is extinguished, neither can the executors or ad- “men 
ministrators of the legatee demand it. 


Old authorities, Wms. p. 1072. 


674. Even where a legacy is given to a man and his Legatee 
executors, administrators and assigns, or to a man and PM Sera 
his representatives, if the legatee dies before the testa- *™ 
tor, thougb the executors are named yet the legacy is 
lost. If, instead of personal representatives, the word 
“heirs” be used, it has been held that this shows an in- 
tention on the part of the testator that the persons he 
designates as heirs are to take by way of substitution 
whenever the legatee may die, and there shall be no 
lapse, though he die in the lifetime of the testator. 


Re Porter's Trusts, 4 Kay & J. 188. 


675. A testator bequeathed personal estate to his 
two sisters, M. and 8., and to their children, all to share 
alike if living. One of the sisters died before the testator. 
Held, that her share lapsed. 


Bradicy v. Wilson, 138 Chy. 642. 


676. \ textator devised all his estate (“lands and 
chattels ”’) to his mother for life, and after her death to 
his sister P. H., absolutely, charged with legacies to 
reveral persons. One of the legatees died after the testa- 
tor, but before his mother, the tenant for life. Held, that 
the legacy did not lapse, but was a vested interest in the 
legatee, and ag such went to his personal representative. 


Pollard vy, Hodgson, 22 Chy. 287. 
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Testator 677. A testator may declare on the face of a will 
ae that the legacy shall not lapse, and he may provide a 
legacy |. substitute for the legatee dying in his lifetime. To effect 
lapse. this object he must declare expressly, or in terms from 
which bis intention can be with sufficient clearness 
collected, what person or persons he intends to substitute 
for the legatee dying in his lifetime. 
Brown vy. Hope, L. R. 14 Eq. 348. 
Legacy to 678. Ifa legacy be given to two persons jointly, al- 
jointly. though one of them happen to die before the testator. 
such interest will not be considered lapsed or undisposed 
of, but will survive to the other legatee; but where 
legacies are given to legatees as tenants in common, if 
aay of them die before the testator, what was intended 
for those legatees will lapse into the residue. 


Morley y. Bird, 3 Ves 628. 


Legacy to 679. In case of a legacy to a legatee for life, with 
one for life - mainder to another legatee, if the tenant for life dies 
before the testator, the remainder over takes effect upoa 
the death of the testator. 
Lee v. Pain, 4 Hare, 225. 
ce We 680. If a legacy be given to a person with a limita- 
tation over tion over if he should die under twenty-one, or before the 
happening of any other event, and he dies in the lifetime 
of the testator under the prescribed age, or before such 
other event happens, the legacy over does not lapse. 
Re Gaitskell’s Trusts, L. R. 15 Eq. 386. 


eae GS1. Ifa legacy be given generally without specifw- 


aes ing the time when it is to be paid, it is due on the day of 

the death of the testator, though not payable till the end 
of the year next after the testator’s death. This delav is 
merely an allowance of time for the convenience of fhe 
executor, and does not prevent the interest vesting im.- 
mediately on the testator’s death. Hence, if the legatee 
happen to die within the year his personal representa. 
tive will be entitled to the legacy. 

Garthshore vy, Chalice, 10 Ves. 18. 
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682. When a future time for the payment of a legacy Future 
is defined by the will the legacy will be vested or con- tno, 


payment 


tingent according as, upon construing the will, it appears anal 
whether a testator meant to annex the time to the pay- 


ment of the legacy or to the gift of it. 


In ascertaining the intention of the testator in this Rules of 
respect, the Courts of Equity have established two posi- mse 
tive rules of construction: 1st. That a bequest to a per- 
son payable, or to be paid at or when he shall attain 
twenty-one years of age, or at the end of any other cer. 
tain determinate term, confers on him a vested interest 
immediately on the testator’s death, as debitum in prae- 
senti solvendum in futuro, and transmissible to his ex- 
2cutors or administrators, for the words “ payable” or 
‘to be paid,” are supposed to disannex the time from the 
zift of the legacy, so as to leave the gift immediate, in 
the same manner in respect of its vesting, as if the be- 
yuest stood singly, and contained no mention of time. 
*d. That if the words “ payable” or “to be paid” are 
ymitted, and the legacies are given at twenty-one, or if, 
when, in case, or provided the legatees attain twenty-one 
yr any other future definite period, these expressions 
innex the time to the substance of the legacy, and make 
he legatee’s right to it depend on his being alive at the 
ime fixed for its payment. Consequently, if the legatee 
1appens to die before that period arrives, his personal 
‘epresentative will not be entitled to the legacy. 

Shrimpton y. Shrimpton, 31 Beav. 425. 
Hanson vy. Graham, 6 Ves. 245. 


683. The exceptions to the first rule are: 1. The rule Excep. 
tself is always subservient to the intention of the teata- 00° to 
or, and, therefore, if upon construing the whole will, it 
learly appears, that the testator meant the time of pay- 
aeut to be when the legacy should vest, no interest shall 
e transmissible to the executors or administrators if the 
egatee dies before the period of payment. If the testator 
hinks proper to say distinctly that his legatees, general 


K.B.4.—16 
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or residuary, shall not be entitled to the property unless 
they live to receive it, there is no law against such in- 
tention, if clearly expressed. 

Johnson vy. Crook, 12 C. D. 689. 


2. If the event upon which the legacy is directed to 
be paid be uncertain as to its taking place, then the 
legacy becomes a conditional legacy, and will not de 
yolve on the executors or administrators unless the con- 
ditions be performed by the happening of the event. 

Old Authorities, Wms. p. 1091. 


G84. The exceptions to the second rule are: 


1. Where a testator bequeaths a legacy to a person 
at a future time, and either gives him the intermediate 
interest or directs it to be applied for his benefit, the 
Court there construes the disposition of the interest to be 
an indication of the testator’s intention that the legatee 
should, at all events, have the principal, and on these 
grounds holds such legacies to be vested. 

Vaudry yv. Geddes, 1 R. & M. 208. 


2. Where a person bequeaths a sum of money, or 
other personal estate to one for life, and after his decease 
to another, the interest of the second legacy is vested, 
and his personal representatives will be entitled to the 
property, though he dies in the lifetime of the person to 
whom the property is bequeathed for life. 

Leake y, Robinson, 2 Meriv. 363. 








685. In construing a settlement or will which | 
ed interest Makes a provision for children subject to a prior fife- 


interest, the Court leans strongly in favour of that con- 
struction by which the children will take a vested interest 
at twenty-one or marriage, whether they survive the ten- 


ant for life or not. The presumption is that the child | 


acq"ires a vested and transmissible interest at the period 
when it is most needed, viz., at twenty-one, if a son, or 
on marriage or at that age, if a daughter. 

Re Knowles, 21 C. D. 806. 
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686. As to legacies payable out of real estate only, Legacies © 
the first rule, as above stated, as adopted, with reference poeriey at 
to legacies p&yable out of the personal estate, viz., that 
when the gift and time of payment are distinct the 
legacy vests immediately, does not hold, generally 
speaking. 

Wms. p. ITI7, 

G87. There is an exception to this rule respecting Excep- 
vesting of legacies charged on land. Thus, when a legacy ceelane 
is bequeathed to a child on attaining twenty-one or eT on 
marrying, or any other event personal to him, the legacy land. 
is evidently postponed to the time specified, from its 
being considered that the legatee will then want the 
benefit of the legacy; whereas, when the estate is de- 
vised to a person for life, and after his decease is charged 
with the legacy, the legacy is evidently postponed till the 
decease of the devisee for life from its being incompatible 
with his life estate, that it should be raised in his 
lifetime. 

GSS. It sometimes happens that legacies are Legacies 
charged on a mixed fund; that is, both on real and per- eh pa 
sonal estate. In that case the personal estate is consider- f"4. 
ed to be the primary fund and the real estate to be the 
auxiliary fund for the payment of legacies. So far as the 
personal fund will extend to pay them the case is govern- 
ed by the same rules as if the legacies were payable out 
of the personal estate only. So far as the real estate 
must be resorted to for the payment of the legacies, the 
ease is governed by the same rules as if they were charged 
on real estate only. 

Re Hudson's Trusts, 1 Dru. 6. 


G89. Legacies directed to be paid out of a mixed 
residue are a charge on land. 
Young v. Purves, 11 O. R. 597. 
690. A conditional legacy is defined to be a bequest, Fcoditicms 


whose existence depends upon the happening or not si 
ha ppening of some uncertain event by which it is either 
to take place or be defeated. 
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Conditions GH. Conditions are either precedent or subsequent. 
pepe When a condition is precedent the legatee has no vested 
quent interest till the condition is performed. When a con- 
dition is subsequent the interest of the legatee vests in 
the first instance, subject to be divested by the non-per- 


formance or breach of the condition. 


Impos- G92. When a condjtion precedent to the vesting of 
nitea the legacy is impossible the bequest is discharged of the 
cedent = condition, and the legatee will be entitled as if the legacy 
were unconditional. If the impossibility of the condi- 
tion is unknown to the testator, the impracticability of 
the performance will be a bar to the claim of the legatee. 


Lowther v. Cavendish, 1 Eden, 116. 


ng apd 6938. Where a condition subsequent is impossible. 
“dition sub- the condition is void, and the legacy single and absolute. 
sequen’ “If a condition precedent requires an act which is malumn 
in se then not only the condition but the bequest itself is 
void. 
Walker vy, Walker, 2 De G. F. & J. 255. 
Peter: 694. When a performance of a condition subse- 


condition quent is illegal, then the condition is void, and the 
Aas bequest freed from it as though it had been given uncon- 
legal. = ditionally. 


Egerton y. Lord Brownlow, 4 H. L. C. 1. 


hist 695. Although the general rule is that conditions 

condition precedent must be strictly performed, yet if the condition 

Excadent: te performed so as to substantially fulfil the testator’s in- 
tention it is sufficient. But the observance of the time 
mentioned in the condition may be material to the due 
performance of it. In all cases where there is a limita- 
tion over of the legacy, upon the legatee not performing 
a condition within the time prescribed for that purpose, 
if the terms are not literally applied, when the con- 
dition will be held not to be performed within the intent 
and meaning of the testator. 
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696. With respect to the performance of conditions Perform. 
subsequent, the general rule is that they are to be CONN Settee 
strued with great strictness, as they go to divest estates ee 
already vested; therefore, the very event must bappen, 
or the act with all its details must be done in order to. 
deprive the legatee of his legacy. 

Re Clark's Trusts, L. R. 9 Eq. 378. 

697. A condition that the legatee shall not minpate Condition 
the will is valid, though it has been in general considered pe tees 
as in terrorem merely, and will not operate as a forfei- spine 
ture by reason of the legatees having disputed the vaili- 
dity or effect of the will, but where the legacy is given 
over to another person, in case of a breach of such con- 
dition, then if the legatee controvert the will his interest 
will cease and vest in the other legatee. If, instead of 
being given over to a stranger, the legacy is limited over 
to the executors, in the event of the condition being 
broken, such condition is still merely regarded as in ter- 
rorem and not obligatory. 

Cooke v. Turner, 15 M. & W. 727. 

698. As to conditions in restraint of marriage, con- Condi- 
litions which do not directly or indirectly import an omimre 
ibgvlutc injunction to celibacy are valid; thus, conditions ™#ake 
‘estraining marriage under twenty-one, or other reason- 
ible uge, without consent of executors, guardians, etc., or 
-equiring or prohibiting marriage with particular per- 
sons, and the like, are valid and legal conditions. 

Hodyson v. Halford, 11 C. D. 959. 


699. The law will not allow conditions in absolute an oe 
‘estraint of marriage, but if property is limited to a per- straint of 
ion until that person marries, and when such marriage imide 
:appens, then over, such limitation may be valid. 

Jones v. Jones, 1 Q. B. D. 179. 


700. As to conditions in restraint of marriage with- ik oe 


ut consent, not under the age of twenty-one or other rea- marriage 
thout 
onable age, but generally, such conditions are in ter- Qoisent. 


‘orem merely, if there is no disposition over, and, 
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whether precedent or subsequent are inoperative for 
the vesting or divesting of a legacy; but if there is a 
direction that the legacy, in the event of a breach or 
non-performance vf such a condition, shall gu over 
to another legatee, the condition is obligatory. 

Lloyd y. Branton, 8 Mer. 116. 


Heweae 701. In the instance of conditions requiring marri- 

withen age with the consent of executors or trustees, it has been 

sa decided that such consent must be obtained before or at 
the marriage. A subsequent approbation will not be a 
performance of the condition. 


Clarke v. Parker, 19 Ves. 17. 


Wasceals 702. A general consent given to the legatee after 
aent. attaining majority will be sufficient, and an unconditional 
consent once given cannot be retracted unless for goud 
reasons, moral or pecuniary, afterwards discovered. 
LeJame vy. Budd, 6 Sim, 441. 
Refusal to 703. If an executor or trustee, whose consent is 
aes required, refuse to execute his power, the Court will 
direct an enquiry into the proposed marriage and as to 
its propriety. 
Clarke v. Parker, 19 Ves. 18. 
ree 704. Where legacies are given to persons in the 


asexecu.. character of executors, and not as marks of personal re 
ii gard only, such bequests are considered to be given upon 
an implied condition, namely, that the parties clothe 
themselves with the character in respect of which th: 
benefits were intended for them. 

Abbot v. Masete, 3 Ves. 148 


Eres rs 705. The presumption is that a legacy to & person 
auch cases. ApPOinted executor is given to him in that character, and 
it is on him to show something in the nature of the 
legacy, or other circumstances arising on the will te 
repel the presumption. The presumption will be r- 
butted, if it appears either from the wording of the be 
quest or from the fair construction of the will that the 
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bequest is given to him independently of his character as 
executor, 


Re Appleton, 29 C. D. 893. 


706. If the legatee prove the will with an intention Perform. 
to act under it, that will be a sufficient performance of ten 
the condition, or if the legatee unequivocably manifests 
an intention to act in the executorship, as by giving 
direclioas about the funeral of the testator, and be pre- 
vented by death from further entering upon his office, 
that will also be a performance of the condition. 


Lewis v. Matthews, L. R. 8 Eq. 277. 


707. Where the testator has twice bequeathed a Two lega- 
legacy to the same person, it becomes a-question whether Sees 
the legatee be entitled to both or one only; that is, °° 
whether the second legacy shall be regarded as merely a 
repetition of the prior bequest, or whether it shall be con : 
strued as an additional bounty and cumulative to thecies. 
former benefit. 


Lobley y. Stocks, 19 Beay. 393. 


708. 1st. Where there is no internal evidence of in- Internal 
tention, the following positions of law appear established. °7aenc’ 


i f tos 
I. If the same specific thing is bequeathed twice to oe 2 


the same legatece in the same will, or in the will, and 
again in a codicil, in that case he can claim the benefit 
only of one legacy, because it could be given no more 
than once. 


- II. Where two legacies of quantity of equal amount 
are bequeathed to the same legatee in one and the same 
instrument, there also the second bequest is considered 
a mere repetition, and he shall be entitled to one legacy 
only. 


III. Where two legacies of quantity of unequal 
amount are given to the same person in the same instru- 
ment, the one is not merged in the other, but the latter 
shall be regarded as cumulative, and the legatee is en- 
titled to both. 
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IV. Lastly, where two legacies are given simpliciter 
to the same legatee by different instruments, in that cage, 
also, the presumption is, that the latter is cumulative, 
whether its amount be equal or unequal to the former. 

Wms. p. 1156. 


2nd. Where there is internal evidence of the inten- 
tion of the testator. In many cases the will or codicil 
affords jutrinsic evidence that the second gift was in- 
tended by the testator as a mere substitution for the 
first, and consequently that one legacy alone was inD- 
tended. For example, where a later codicil appears to 
be a mere copy of the former, with the addition of a 
single legacy, or when it is manifest that the latter in- 
strument was made for the purpose of explaining or 
better ascertaining the legacies bequeathed by the 
former. So, if in two instruments the legacies are not 
given simpliciter, but the motive of the gift is expressed 
and in both instruments the same motive is expreseed 
and the same sum is given, the Court considers the two 
coincidences as raising a presumption that the testator 
did not, by the second instrument, mean a second gift, 
but meant only a repetition of the former gift. But the 
Court raises this presumption only where the double co- 
incidence occurs of the same motive and the same sum 
in both instruments. It will not raise it if the same mo- 
tive be expressed in both instruments, and the sums be 
different. Consequently, the legatee is in such case en- 
titled to both sums. 


Russell vy. Dickson, 4 H. L. C. 293. 
Lord y. Sutcliffe, 2 Sim. 273. 


joeroe) 709. The ordinary inference that legacies are cumu- 
evidence 


thatlegacy lutive, arising from the fact of their being of unequal 
cumula- amount, or of their being given by different instruments, 
may be strengthened by internal evidence as, where one 
in given generally, and the other for an express purpose, 
or where one reason is assigned for the former, and an- 
other for the latter; or where the legacies are not ejusdem 


generis, a8 where an annuity and a sum of money are 
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given, or two annuities of the same amount by different 
instruments, the one payable quarterly, the other half- 
yearly; or where one legacy is vested and another con- 
tingent. 

Lee v. Pain, 4 Hare, 223. 


710. Where a debtor bequeaths to his creditor a Debtor 
legacy equal to or exceeding the amount of his debt, it is eran 
presumed, in the absence of any intimation of a contrary & ‘rediter 
intention, that the legacy was meant by the testator as 
n satisfaction of the debt. This presumption of satisfac- 
tion is rebuttable, as, where the debt was not contracted 
till after the making of the will, or where the debt is 
due upon a current account, or where it was upon a 
bill of exchange or other negotiable security. 

Re Fletcher, 38 C. D. 573. 


@Ul. Ifa legacy is at all contingent or uncertain, it Legacy 
is not deemed a satisfaction of a debt; nor where the Sie bl 
legacy is payable immediately after the death of the ‘ction. 
testator. <A legacy of a specific chattel is not a satisfac- 
tion of a debt. 


Byde v. Byde, 1 Cox, 49. 


712. Where a parent is under obligation by articles Presump- 
xt settlement to provide portions for his children, and he peepechiate 
ifterwards makes a provision by will for them, such tes- (eS i oe. 
tamentary provision is presumed to be a satisfaction or 
serformance of the obligation. 

Thynne vy, Glengall, 2 H. L. C. 131. 

718. This presumption may be repelled or fortified ape 
xy intrinsic evidence derived from the nature of the two repelled. 
Wovisions. Where the two provisions are of the same na- 
ture, or where there are but slight differences, the two 
nstruments afford intrinsic evidence against a double 
provision. Where the two provisions are of a different 
aature, the two instruments afford intrinsic evidence in 
‘avour of a double provision. 

Glover v. Hartoup, 34 Beav. 74. , 
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Creditor 714. Where a creditor bequeaths a legacy to his 


ing legacy debtor, and either does not notice the debt or mentions it 
nan in such a manner as to leave his intention doubtful; and 
after his death the securities for the debt, if any exist, 
are found uncancelled among the testator’s property, the 
legacy to the debtor is not considered as necessarily or 


_ even prima facie a release or extinguishment of the debt. 


ue 715. Evidence clearly expressive of the intention to 
release is required if a testator expressly bequeaths the 
debt to his debtor; this, being no more than a release by 
will operates only as a legacy and the debt is assets, 
therefore subject to the payment of the testator’s debts. 

Eden y. Smyth, 5 Ves. 341. 


Legatee 716. Where a legatee is indebted to the testator, 
indebted 


to testator the executor may retain the legacy either in part or full 
satisfaction of the debt by way of a set-off. 
Strong vy. Bird, L. R. 18 Eq. 315. 


Avpcinr, 717. Where there is an appointment of a debtor to 


debtor to the office of executor, the. debt due from the debtor- 
otice 0 


executor. €Xecutor is considered to have been paid to him by him- | 
self, and the executor is accountable for the amount of | 


his debt as assets. 


Strong v. Bird, L. R. 18 Eq. 815; Re Appelbe (1891) 8 Qhy. 
422; Re Hyslop (1894) 3 Chy. 522. 


Aprone 718. 1f a debtor makes his creditor, or the executor 


creditor of his creditor, his executor, this alone is no extinguish- 
executor, 





ment of the debt though there be the same hand to_ 


receive and pay; but if the executor has assets of the | 


debtor, it is an extinguishment because it is within the 
rule that the person who is to receive the money is the 
person who ought to pay it, but if he has no arsets he is 
not the person who ought to pay, though he is the person 
who ought to receive it. 


_— 


poet ‘719. Ifa gift to one legatee in the earlier part of the 


will is inconsistent with a subsequent gift to another 
legatee in the will, or in a codicil, this inconsistencr 
operates as an ademption or revocation of the earlier gift. 
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72. As to specific legacies; in order to complete the Comple- 
title of a specific legatee to his legacy, the thing bequeath- title to 
ed must, at the testator’s death, remain in specie as de- eres 
scribed in the will, otherwise the legacy is considered as 
revoked by ademption. For instance, if the legacy be of 
a specified chattel, in possession, as of a gold chain, or 
a bale of wool, or a piece of cloth, the legacy is adeemed, 
not only by the testator’s selling or otherwise assent 
of the subject in his lifetime, but also if he should 
change its form so as to alter the specification of it; as 
if he should convert the gold chain into a cup, or 
the wool into cloth, or make the piece of cloth into a gar- 
ment, the legacy shall be adeemed. 

772i. The rule of ademption does not apply to de- Ppeden 
monstrative legacies, i.e., to legacies of so much money, monstra- 
with reference to a paeticular fund for payment. As ‘ive *@* 
for instance, legacies given out of a particular stock, 
or debt, or term; for although the particular fund 
be not in existence at the testator’s death, the lega- 
tees will be entitled to satisfaction out of the general 
estate. 


722. Ifa testator pawns or pledges an article speci- ee 
fically bequeathed, a right of redemption is left in him Reta 


and passes to the legatee at his death so as to enable hiro * Aes 
to call on the executor to redeem and deliver it to him. queathed. 

728. If a father gives a legacy to a child it must be see aU : 
understood as a portion, because it is a provision by a Gone i 
parent for his child; and if the father afterwards ad- 
vances a portion for that child, as upon marriage, it will 
be a complete ademption of the legacy, where the ad- 
vances are equal or larger than the testamentary por- 
tions. 

Ea p. Pye, 18 Ves. 153. 

"724. Where the sums advanced are less than the pcan. 

sums bequeathed, it is an ademption pro tanto. tanto. 


Re Pollock, 28 C. D. 552. 
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(2) Who may be legatee. 
Who may 


be legatee.  ‘@ 24. Every person is capable of being a legatee 
A bankrupt may be a legatee, but the interest in the 
legacy belongs to the assignees. 


726 By s. 17 of the Ontario Wills Act, if any per- 
son .attests the execution of any will to whom, or to 
whose wife or husband, any beneficial devise, legacy, 
estate, interest, gift, or appointment of, or affecting any 
real or personal estate (other than and except charges 
and directions for the payment of any debt or debts), is 
thereby given or made, such devise, legacy, estate, inter- 
est, gift or appointment, shall so far only as concerns 
such person attesting the execution of such will, or the 
wife or husband of such person, or any person claiming 
under such person, or wife or husband, be utterly null 
and void, and such person so attesting shall be admitted 
as a witness to prove the execution of such will, or to 
prove the validity or invalidity thereof, notwithstanding 
such devise, legacy, estate, interest, gift or appointment, 
mentioned in such will. 

R. 8. O. 1897, c. 128, s. 17 (s. 17, R. 8. O. 1887, c. 109). 


(3) Of the payment of legacies. 


Pavinent 727. It is obvious that as the whole personal 
ee estate is liable in the hands of the executor to the pay- 
ficiency. ment of the debts of the testator, the executor must take 
care to discharge them before he satisfies any descrip- 
tion of legacy. There is no distinction in this respect 
in favor of specific legacies. Hence, if an executor, al- 
though acting bona fide and under the conviction that 
the assets are amply sufficient for the payment of the 
testator’s debts, permits specific legatees to retain or 
possess articles bequeathed to them, he will: be an- 
swerable for the value of those articles, if ‘there 
should ultimately be a deficiency of assets, although 
the deficiency should be occasioned by subsequent 
events, which he had no reason to anticipate; and the 
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Court will direct an account to be taken of the value of 
the property so possessed by the legatees, and interest 
to be computed, unless it is certain that the assets will 
ultimately be sufficient to pay all the creditors. 

Wma. p. 1202. 


‘728. Where there is a suit for the administration Creditor, 
of a testator’s assets, a creditor will be permitted, on pay- cece 
ing the costs of the proceedings, to prove his debt, as his claim 
long as there happens to be a residuary fund in Court, 
or in the hands of the executor, and to pay out of that 
residue. If a creditor does not come in till after an ex- 
ecutor has paid away the residue, he is not without 
remedy, though he is barred from the benefit of the judg- 
inent. If he chooses to sue the legatees and bring 
back the fund, he may do so; but he cannot affect the 
legatees, except by suit; and he cannot affect the execu- 
tor at all. 

Whuas. p. 1208. 


(4) Of the abatement of legacies. 
729. In cage the assets be sufficient to answer Abate- 


the debts and specific legacies, but not the general lega- pent 3s 
cies, the latter are subject to abatement. legatees. 


730. This abatement must take place among all 
the general legatees in equal proportions; and the execu- 
tor has no power to give himself a preference in regard 
to his own legacy. 

731. Generally speaking, nothing shall, in such Specific 
cases, be abated from the specific legacies. But if the pect 
testator bequeaths specific legacies, and also pecuniary 
legacies, and directs by his will that such pecuniary lega- 

“jes shall come out of all his personal estate, or words 
equivalent thereto; then, if there be no other personal 
estate than the specific legacies, they must be intended 
to be subject to those which are pecuniary; otherwise, 
the words of the bequest to the pecuniary legatees would 


be nugatory. 
Wms. p. 1211. 
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782. A residuary legatee has no right to call — 
upon particular general legatees to abate. The whole 
personal estate, not specifically bequeathed, must be 
exhausted before those legatees can be obliged to contri- 
bute anything out of their bequests. 

Baker vy. Farmer, L. R. 3 Ch. App. 537. 


738. So if there is a simple bequest of an an- 
nuity, there is no doubt but that, however great or small 
the income of the testator’s property may be, the an- 
nuity must be paid in full to the last farthing of the 
property. 

Croly v. Weld, 3 DeGex, M. & G. 996. 


734. The general rule is that if there be a clear 
gift of a life interest and a reversion, and the estate 
proves insufficient, each party, the tenant for life and 
the reversioner, must bear the loss in proportion to his 
interest; but if there is a gift of an annuity, and a resi- 
duary gift, the annuity takes precedence, and the whole 
loss falls on the residuary legatee. 

Mitchell v. Wilton, I. R. 20 Eq. 269. 


735. Among legacies in their nature general, 
there is no preference of payment; they shall all abate 
together, and proportionally, in case of a deficiency of 
assets to satisfy them all. But this must be understood 
only as among legatees, who are all volunteers; for if 
there be any valuable consideration for the testamentary 
gift, as where a general legacy is given in consideration 
of a debt owing to the legatee, or of the relinquishment 
of any right or interest, as of her dower by a widow. 
such legacy will be entitled to a preference of payment 
over the other general legacies, which are mere bounties. 
and it should seem that the preference will be allowed. 
though the bequest should exceed the value of the right 
or interest relinquished by the legatee; but it is requisite 
that the right or interest should be subsisting at the 
testator’s death. - 

Blower v. Morret, 2 Ves. Sen. 422. 
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786. A legacy, which is in its nature general, Legacies 
and given to a volunteer, will not be entitled to any tes tor. ; 
exemption from abatement, on the ground of its being ap- ee 
plied to any particular object or purpose. Thus legacies &t. 
of a certain sum each to executors for their care and 
trouble, or of sums for mourning rings, or to servants 
or to charities, are not to be preferred to other general 
legacies. And although the bequest is made in favor of 
a wife or child of the testator, it can claim no preference, 


but must abate with the rest of the general legacies. 
See Re Schweder’s Estate (1891), 3 Ch. 44. 


787. An annuity charged on the personal estate Annuity 
is a general legacy, therefore as between annuitants and Peracalt 
legatees there is no priority where there is a deficient 
estate, but both must abate proportionately, and whether 
an annuity is to commence immediately on the death of 
a testator, or at a future date, this principle will equally 
apply. 

Miller v. Huddlestone, 3 Mac. & G. 513. 
Innes v. Mitchell, 1 Phill. Ch. C. 716. 


788. If, by the express words or fair cunstruc- Priority 
tion of the will, the intent of the testator is clearly rel abies 
manifest to give one general legatee a priority over the ont 
others, that intention must be carried into effect. For 
instance, if a testator gives legacies to A., B. and C. with 
the proviso, that if the assets should fall short for the 
satisfaction of those legacies, A., notwithstanding, should 
be paid her full legacy; the abatement must be borne 
proportionately by the legacies of B. and C. only. 

Marsh vy. Evans, 1 P. Williams, 668. 

732. But the onus lies on the party sceking pri- ee 

rity, to make out that such priority was intended by 


the testator, and the proof of this must be clear and 
-onclusive. 
Miller v. Huddlestone, 3 Mac. & G. 523. 
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pes 740. Where there are specific or demonstrative 

funds. legacies, that is bequests of money with reference to a 
particular fund for their payment, and not simply a gift 
of the specific fund itself. In those cases legatees have 
such a lien upon the specific fund that they will not be 
obliged to abate with the general legatees. 

Tempest v. Tempest, 20 L. J. Ch. 500. 
aakifeally 741. As long as any of the assets not specifically 


buen ” bequeathed remain, such as are specifically bequeathed 
os are not to be applied in the payment of debts, although 
to the complete disappointment of the general legatees; 
but when the assets not specifically bequeathed are in- 
sufficient to pay all the debts, then the specific legatees 
must abate, in proportion to the value of their individual 
legacies. 
Fielding v. Preston, 1 DeG. & J. 438. 


742. A testator bequeathed “unto my sister M. J. 
such sum as will, together with what shall be at her 
credit in my books at Montreal, make $6,000.” At the 
time of the making of the will there was $3,258.47 at M. 
J.’8 credit, but subsequently the testator disposed of his 
business, and as part of the arrangement placed an ad- 
ditional sum of $2,000 to M. J.’s credit, making the whole 
sum at her credit $5,258.42; of this sum, $3,000 was 
placed on a special account at interest, $2,000 was agreed 
to be paid to her by the purchasers, and the balance. 
$258.42, was paid in cash, and her account balanced in 
the books, leaving nothing at her credit. Held, that M. 
J.’8 legacy was to be reduced by the amount of testator’s 
debt to her at the time of his death; that what had 
taken place amounted to payment of the debt; and that 
she was entitled to the legacy of $6,000. 

Wilkes y. Wilkes, 1 O. R. 131. 
Legacy to = "743. Where a testator gives a legacy to his execu- 
compen- tors, expressly es a compensation for their trouble, and 
sation. there is a deficiency of assets, such legacy does not in 
this country abate with legacies which are mere bountier, 
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‘ven though the legacy somewhat exceeds what the ex- 
‘cutors would otherwise have been entitled to demand. 
Andcrson y, Dougall, 15 Chy. 405. 


‘744. A testator out of the proceeds of his real estate Propor- 

md personal estate, gave to one son $200, to another $100, pone! 
ind to the third $1,800, the balance to be equally divided ™°"" 
»etween his daughters, six in number, naming them. 

3y a codicil he revoked the bequest to the second named 

on Of $100, and gave an additional sum of $100 to the 
irst named son. The household furniture to be equally 
livided between his two daughters last named in the 
will. Held, that these legacies were specific, and not 
merely demonstrative, and if the fund was insufficient to 

pay them all, they must abate proportionately. 

Bleeker y. White, 23 Chy. 163. 


Testatrix by her will left all her property, by general 
words, tu her executors, upon trust, inter alia; (5) to 
set apart $4,500 and pay the income to the plaintiff, 
one of her sons; (6) to realise on all the residue of the 
eatate, and after providing for maintenance of unsold 
portions, to pay $1,400 to a second son and $2,000 to 
a third, and, when all the residue should be realized, 
to divide it equally between these two; (7) after the 
death of the plaintiff to divide the $4,500 among his 
children, adding, “It is my will that my son Robert (the 
plaintiff) is to get no benefit from my estate, except 
as provided in this will, the provision herein made being 
in lieu of any share in the insurance on my life.” Two 
policies of insurance on her life formed part of the estate 
of the testatrix, and she had besides effected an insur- 
ance for $2,000 on her life, payable to the three sons, 
which was in force at the time of her death. Held, that 
in the event of the assets not being sufficient to admit 
of the setting apart of the $4,500 and the payment of the 
two legacies of $1,400 and $2,000, the $4,500 was first to 
be provided for without abatement, and the other two 


K.R.A. —I7 
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legacies were to come out of the residue and abate in the 
event of a deficiency. 
King vy. Yorston, 27 O. R. 1. 


Sarge 745. Though there can be no marshalling in favour 


legacies of charities, yet where charitable and other legacies 

are payable out of a mixed fund, the proceeds of realty. 
impure personalty and personalty, the charitable lega- 
cies do not fail in toto, but must abate in the proportion 
which the sum of the realty and impure personalty 
charged with charitable gifts bears to the pure per- 
sonalty. 


In re Stacbler, 21 A. R. 266. 


746. A testator by his will directed that a farm 
should be sold; and that his executors skould “ first out 
of the said proceeds set apart the sum of $2,000, and in- 
vest the same in some safe security for the benefit of 
and for the maintenance and education of” the testa- 
tor’s grandson, subject to certain provisions as to pay- 
ment of income and corpus, and then further directed 
that “out of the proceeds of the sale of the Jand there 
shall be paid the following legacies” to three daughters 
and a son of the testator. Held, that the general rule of 
equality among legatees applied, and that, there not 
being sufficient to pay all legacies in full, the grandson's 
legacy should abate proportionately. 

Lindsay vy. Waldbrook, 24 A. It. (04. 


(5) The Executor’s assent to a legacy. 
Executor 74'7. The whole property of the testator, as has 


ee’ already been shown, devolves upon his executor. It is 
legacy. his duty to apply it in the first place to the payment 
of the debts of the deceased, and he is responsible to the 
creditors for the satisfaction of their demands, to the 
extent of the whole estate, without regard to the testa- 
tor's having by the will directed that a portion of it shall 
be applied to other purposes. Hence, as a protection to 
the executor, the law imposes the necessity that every 
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legatee, whether general or specific, and whether of 
chattels real or personal, must obtain the executor’s 
assent to the legacy before his title as legatee can be 
complete and perfect. 

Wms. p. 1225, 


‘748. Hence, also, the legatee vr no authority Ecker 
to take possession of his legacy without such assent, Sree 
although the testator, by his will, expressly direct that Siehoue: 
he shall do so; for if this were permitted, a testator 
might appoint all his effects to be thus taken, in fraud 
of his creditors. 


749. Refore such assent, however, the legatee Legatee 
has an inchoate right to the legacy, such as is transmis- apa 
sible to his own personal representatives, in case of his 
death before it be paid or delivered. 

750. Again, if the testator by will forgive a debt Lestsier 
due to him from a particular person, it is the better deunen 
opinion, that the assent of the executor is necessary to 


give effect to the testator’s intention. 


754 If without the executor’s assent the legatee Letaics 
takes possession of the thing bequeathed to him, the aie m 
executor may maintain an action of trespass or trover Without 
against him; so, although a chattel, real or personal, 
specifically bequeathed, be in the custody or possession 
of a legatee, and the assets be fully adequate to the pay- 
ment of debts, he has no right to retain it in opposition 
to the executor; by whom, in such case, an action will 


lie to recover it. 
Old authorities, Wms. p. 1227. 


762. If an executor refuses his assent without Refusal of 
cause, he may be compelled to give it by a Court of ne 
Equity. 

7883. With respect to what shall constitute such ee 
assent on the part of the executor, the law has for this stitute 
purpose prescribed no specific form; and it may be either pene 
express or implied. 

Mason v. Farnell, 12 M. & W. 674. 


260 


Must be 
unambig- 
uous. 


May be 
presumed. 


May be 
upon con- 
dition: 


May be 
before pro- 
bate. 


Assent of 
one of 
several. 


Assent to 
specific 
legacy. 


Assent 
cannot be 
retracted. 


EXECUTORS AND ADMINISTRATORS. 


754. The act or expression deemed sufficient to © 
impart that assent should be unambiguous. | 
Doe v. Harris, 16 M. & W. 517. 


755. The assent of the executor may be pre 
sumed; on the principle, that in the absence of evidence. 
the executors shall be taken to have acted in conformity 
with their duty; as when executors die after the debts 
are paid, but before the legacies are satisfied. 


756. The assent of the executor may also be 
upon a condilion precedent, as if he should tell the lega- 
tee that he will pay the legacy, provided the assets are 
sufficient to answer all demands. But the condition | 
must not be one that the executor had no authority to | 
impose, e.g., provided the legatee will pay the executor | 
a certain sum annually. 


757. A person appointed executor may assent to 
a legacy before he proves the will, and even if he dies — 
without taking probete, his assent will be effectual. 


758. If several executors are appointed, the as- | 
sent of any one of tnem is sufficient; and, therefore, if | 
there be a legacy to one of several executors, he may 
take it of his own assent without the others. 

Townson v. Tickell, 3 B. & A. 40. 


75%. After an assent by the executor to a specific 
legacy, the interest in the chattel bequeathed vests in 
the legatee, so that he may take proceedings to recover 
it, even against the executor himself. 


760. If an executor once assent to a legacy he can 
never afterwards retract; and, notwithstanding a subse 
quent dissent, a specific legatee has a right to take the 
legacy, and has a lien on the assets for that specific part. 
and may follow them. But if the assent has not been 
completed by payment, in the case of a general legacy. 
or possession, in that of a specifio one, and its recal? is 
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pot attended with injury to a third person, as to a bona 
fide purchaser from the legatee on the faith of such 
assent, it seems only reasonable, that the executor under 
particular circumstances, should have the power of re- 
tracting it; as where he assents upon the reasonable 
ground for considering that the assets are sufficient to 
answer all demands, but unknown debts are unexpect- 
2dly claimed, which occasion a deficiency. Moreover, if 
the assent has been completed by payment or possession, 
and afterwards debts appear, of which the executor had 
10 previous notice, he may compel the legatee to refund. 


Doe v. Guy, 3 East. 123. 


76. The assent of an executor has relation to Has rela- 
che time of the testator’s death. Such assent by rela-goun’ 
ion confirms the intermediate grant to the legatee of 


iis legacy. 


762. In the case of a legacy bequeathed to Legacy tu 
in executor, his assent is as necessary to a legacy’s vest: °°" 
ng in him in the capacity of legatee, as to a legacy'’s 
resting in any other person. 


768. His assent to his own legacy may, as a aie 
is his assent to that of another legatee, be either eX- expressed 
yressed or implied. Until he has made his election he Er omaplisa 
akes the legacy as executor, though all the debts have 


een paid independently of such bequest. 


764. With regard to the effect of entry by the Effect of 
‘xecutor into possession of a term of years bequeathed fata por 
o him, the following distinction exists: Where the en- S#sien of 
ire term is given to the executor, an entry will amount years. 
oan election to take as‘legatee. But where a sole exe- 

‘utor. or one of several executors, takes an interest in 
t leasehold estate for life, or avy partial interest, he 
nust do something more than enter, in order to give 
issent to his legacy. 

Doe vy. Sturges, 7 Taunt. 217. 


legatee 
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765.If an executor legatee renounce probate, 


renouncing his assent to his own legacy will be ineffectual, and if 


probate. 


he take the thing bequeathed without the permission of 


- the administrator cum testamento annexo, he will incur 
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the same liabilities as any other legatee so acting. 


(6) At what time legactes are to be paid. 


766. On the principle that the assent of an exect- 
tor to a legacy is necessary, he cannot, before a com- 
petent time has elapsed, be compelled to pay it. A 
period fixed by the Civil Law for that purpose, which 
our Courts have also prescribed, and which is analogous 
to the Statute of Distribution, is a year from the testa- 
tor’s death. During which it is presumed that the exe 


cutor may fully inform himself of the state of the pro- — 


perty; but within that period he cannot be compelled to 

pay a legacy, even in a case where the testator directs 

it to be discharged within six months after his death. 
Brooke v. Lewis, 6 Madd. 358. 


767. This allowance is merely for convenience. 


in order that the debts of the testator may be ascer- | 
tained and the executors made acquainted with the | 


amount of assets, so as to be able to make a proper dis 
tribution of them. However, if the state of the testator's 
circumstances be such as to enable the executors to dis- 


charge legacies at an earlier date they may do so. 
Gartshore v. Chalie, 10 Ves. 13. 


768. Where a legacy is given generally subject 
to a limitation over upon a subsequent event, the devest- 
ing contingency will not prevent the legatee from receiv- 
ing his legacy at the end of a year from the testator’s 
death, and he is not bound to give security for repay- 


ment of the money in case the event should happen. 
Fawkes vy. Gray, 18 Ves. 131. 


‘769. If an annuity be given by will it commences 
immediately from the testutor’s death, and therefore the 
first payment must be ma-fe at the expiration of a year 
next after that event. 

Stamper v. Pickering 9 Sim. 176. 
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770. Where an annuity is expressly directed to Annuity 
commence within the year, as at the first quarter day ee renty: 
after the testator’s death; or where an annuity is given 
with the direction that/it shall be paid monthly, the 
money will be due at the first quarter day, or at the end 
of the first month after the testator’s death, although 
not payable by the executor till the end of the year. 


Storer v. Prestage, 3 Madd. 168. 


@@4. Where there is a bequest of money to or in Bequests 
trust for legatees absolutely, but with the direction for Stionfr 
the enjoyment or application of the money in a particu- spit. 
lar mode for their beneiit, as where it is given to pur- money. 
chase an annuity for the legatee, or to place him out ap- 
prentice, or to enable him to take holy orders, or to- 
wards “helping him to purchase a country residence,’ 
the legatees will be entitled to receive the capital im- 
mediately, regardless of the particular mode directed 
for the enjoyment or application. 


Sce Re Mabbett (1891), 1 Ch. 707. 


7@2. Where a testator gives an annuity to A. Annuity 
for life, and directs the first payment to be made within for Jif. 
one month from his, the testator’s death, the annuity With dir. 
commences from the death of the testator, and though t. 
the first year’s payment is due at the appointed time, 
the payment for the second year does not become due 


till the end of the year. 


7¢@3. Where a testator gives an annuity to A. for Quarterly 
life, payable quarterly, the first payment to be made Po hha 
within eighteen months after his death, the annuity does 
not commence until fifteen months from the death of the 
testator. 
Irvin v. Ironmonger, 2 Russ. & M. 531. 


774. If an annuity is given, the first payment is Date for 
paid at the end of the year from the death; but if a leg- 7a” 


ment. 
acy is given for life with remainder over, no interest is 
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due till the end of two years. It is only interest on the 
legacy, and till the legacy is payable there is no fund 


to produce the interest. 
Gibson vy. Bott, 7 Ves. 97. 


776. With respect to a bequest of the residue 
of a personal estate for life with remainder over, the 
person taking the residue for life is entitled to the in- 
come in some shape or other from the death of the testa- 
tor. Where the testator simply bequeaths all the residue 
of his personal estate for life, with remainder over, with- 
out any direction to invest it in any particular manner, 
as between the tenant for life and the remainderman, 
where the residue consists in part or wholly of property 
in its nature perishable and daily wearing out, the ten- 
ant for life will not be entitled to the annual produce 
which the property annually wearing out is actually 
making ; but to interest from the death on the esti- 
mated value. The rule is that the tenant for life is to 
be allowed as from the death of the testator, the income 
of such parts of the personal estate as were at his death 
and have remained in a state of investment which ought 
to be recognized and allowed to be continued by a Court 
of Equity. 

Howe vy. Lord Dartmouth, 7 Ves. 137. 


776. With regard to those parts of a personal 
estate which neither were at the testator’s death, nor 
have since been in such a state of investment as ought 
to be recognized and allowed to be continued by the 
Court, they must be valued at a period of one year after 
his death, and interest from his death on the value so 
taken must be paid to the tenant for life. 

Meyer v. Simonsen, 5 DeG. & Sm. 723. 


777. Where the bequest to the tenant for life 
is specific, the legatee in remainder is not entitled to 
have the property converted; notwithstanding, by rea- 
son of its being a decreasing fund, the legacies over mar 


altogether fail. 
Bethune v. Kennedy, 1 My. & Cr. 114. 
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778. If personal chattels are bequeathed to A. ppatiey 
for life and remainder to B., A. will be entitled to the for life re- 
possession of the goods upon signing and delivering to eae 
the executor an inventory of them admitting their re- 
ceipt expressing that he is entitled to them for life, and 
that afterwards they belong to the person in remainder. 

No security is required unless a case of danger is shown. 
Conduitt v. Soune, 1 Coll. 285. 


7¢9. A gift for life of things quae ipso usu con- rae My 
sumuntur as corn and wine, if specific, is an absolute ings ¢on- 
gift of the property, but if residuary, the things must be ™™*""* 
sold and the interest of the produce paid to the legatee 


for life. 
Porter v. Tournay, 3 Ves. 314. 


780. Farming stock and implements of husban- sont 
: ° 8LOCK an 
dry are not things quae ipso usu consumuntur, within imple- 


this rule. oe 
Groves v. Wright, 2 Kay & J. 847. 


78. Where the legatee is an infant, the executor Payment 
cannot safely pay him or any other person on his account “ner, ¢e- 
until he attains twenty-one, unless under the provisions ft. 
of the Statute 36 Geo. III. cap. 52, 8. 32. 


See paragraph 791 post. 


782. If a legacy be given to A. to be paid at Intermedi- 
twenty-one, and the intermediate interest is not given, ext nut dis: 
and A. dies before that period, his representative must peed cr 
wait for the money until the time when A., if living, would 
have attained twenty-one. But where interest is given 
during the minority, and the legatee dies under age, his 
executors or administrators will be entitled immediately on 


his death. 
See Gawler v. Standerwick, 2 Cox 15 (charged on land, dif- 
ference). 

788. Again, in case a legacy be left to A. at Poa? 
twenty-one, and if he die before that period, then to B.; 9 or to 
and A. dies before he attains his age, B. shall be entitled B. 
immediately, for he does not claim under A., but the 
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devise is a distinct substantive bequest to take effect 
on the contingency of A.’s dying daring his minority. 
Feltham vy. Feltham, 2 P. Wms. 271. 


‘784. A testator by his will directed that his 
estate should be divided upon his youngest child attain- 
ing the age of twenty-one years, the income of the estate 
in the meantime to be paid to the wife, for the benefit 
of herself and the children. The only gift was contained 
in the direction to pay and divide upon the arrival of the 
period of distribution. 


Held, that the gift vested prior to the enjoyment of 
the corpus of the estate, which was only postponed in 
order to provide for the maintenance of the family. 


Held, also, that the gift vested in each child upon 
attaining the age of twenty-one, and that no child who 
did not attain that age was intended to take a share of 
the corpus. 


Re Douglas, 22 O. R. 553. 


785. Where a testator gives a legatee an abso 
lute vested interest in a defined fund, so that according 
to the ordinary rule he would be entitled to receive it on 
attaining twenty-one; but, by the terms of the will, pay- 
ment is postponed to a subsequent period, e.g., till the 
legatee attains the age of twenty-five, the Court will, 
nevertheless, order payment on his attaining twenty-one. 
for at that age he has the power of charging or selling 
or assigning it, and the Court will not subject him to the 
disadvantage of raising money by these means when the 
thing is absolutely his own. So, although a legacy is 
directed to accumulate for a certain period, e.g., until 
the legatee attains the age of thirty; yet if he has an 
absolute indefeasable interest in the legacy, he may re 
quire payment the moment he is competent by reason of 
having attained twenty-one to give a valid discharge. 

Gott v. Wairne, 3 C. D. 278. 
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786. Although legatees are not entitled in any When leg- 
case to receive their legacies before the day of payment titled tu 
arrives, yet they are entitled to go into the High Court of @PP'y “ 
Justice and pray that a sufficient sum be set apart to 
answer the legacy when it shall become due, but not so 
if it is to be raised out of real estate. 

Gauler y. Standerwick, 2 Cox, 15. 


787. When a fund has been appropriated for the Loss by 
payment of an annuity given by a will, a question may setae of 
arise whether the legatee is to suffer the loss consequent "4° 
upon the partial failure of the fund. Where the annuity 
is a charge upon the whole personal estate, the executor 
cannot affect the legatee’s right to the entire annuity 
by any appropriation. 

Gorden v. Bowden, 6 Madd. 342. 


788. Where the existence and amount of a tes- Testators 
tator’s debts are contingent and depend upon the result eedine 
of legal proceedings before a foreign tribunal, which olen pro. 
are not likely to be speedily settled, the Court in ad- ccedings. 
ministering his assets will not be induced by that cir- 
cumstance to direct an appropriation of the fund in 
Court to answer pecuniary legacies subject to such de- 


mands as creditors may eventually establish. 
Thomas vy. Montgomery, 1 Russ. & M. 729. 


(7) To whom legacies are to be paid. 


789. An executor must be careful to pay legacies Exccutors 
into the hands of those who have authority to receive tesacies 3 
them. If a legacy is given to A. to be divided between battles: 
himself and family, and the executor pays the legacy to 


A., it is a good payment to discharge the executor. 
Robison v. Tickell, 8 Ves. 142. 


790. It is a general rule that where a legatee is neta. 
is 


an infant, and would be entitled to receive the legacy ifectanc 
he were of age, the executor is not justified in paying it 
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either to the infant or to the father, or any other rela- 
tion of the infant on his account without the sanction 
of the Court. 


Dagley vy. Talferry, 1 P. Wms. 285. 


791. By Statute 36 Geo. III., cap. 52, s. 32: 


Where by reason of the infancy or absence beyond the seas of 
any person entitled to any legacy or to the residue of any personal 
estate, or any part thereof chargeable with duty by virtue of this 
Act, the person or persons having or taking the burden of any will 
or testamentary instrument, or the administration of such personal 
estate, cannot pay such legacy or some part thereof, although he may 
have effects for that purpose, or cannot pay such residue or some 
part thereof, although he may have the same or some part thereof 
in his hands, it shall be lawful for such person to pay such legacy ot 
residue, or any part thereof, or any sum of money on account thereof. 
into the Bank of England, with the privity of the accountant of the 
Court of Chancery, to be placed to the account of the person for 
whose benefit the same shall be so paid. 


792. An executor is pot bound to pay the legacy 
into Court till the expiration of a year from the testa- 
tor’s death. 


Advances How far an executor can make advances for main- 
on account : P ° 
of main. tenance on account of a legacy will be discussed later in 


tenance. the chapter dealing with the duties and powers eS 
to the children of the testator. 
& 
none 793. Where a legacy is given to a legatee who 
Ono 


death of has been abroad and not heard of for a long time, the 

legatee. Court may, in proper case, presume him to be dead. 
The executor may avoid all responsibility by paying the 
amount into Court. 


Notice of 794. An executor who receives notice that a 
fae legatee has charged his legacy is bound to withhold all 
further payment to him, and the executor can create no 


new charges or rights of set-off after that time. 
Stephens v. Venables, 30 Beav. 625. 
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795. A power is sometimes given to trustees or Illusory 
executors to appoint a certain sum of money to several a 
objects in such manner that none of the objects can be 
excluded by the donee of the power from a share of such 
property, as “to all and every child or children” of the 
testator, or to any other person; in such cage it would be 
a good legal execution of the power if the greater part 
of the fund be given to one of the children and the resi- 
due, however small, for example $1, be distributed 
among the rest. Courts of Equity at a very early period 
assumed in such cases the power of controlling such ap- 
pointments, which were merely illusory. 


796. Under the Judicature Act, as equity now 
prevails, in case of conflict such appointments will be 
subject to the jurisdiction of the Court. 


(8) Interest upon legacies. 


797. Specific legacies are considered as _ sepa- Syecific 
rated from the,general estate and appropriated at the '*é*'* 
time of the testator’s death, and consequently from that 
period whatever produce accrues upon them, and noth- 
ing more or less, belongs to the legatee. Therefore, where 
there is a specific legacy of stock, the dividends belong 
to the legatee from the death of the testator, and it 
is immaterial whether the enjoyment of the principal is 


postponed by the testator or not. 
See Turner v. Buck, L. R. 18 Eq. 301. 


798. General legacies in their nature carry General 
interest, which must be computed from the time at which “°° 
the principal is actually due and payable. In a case 
where the testator has not fixed any time of payment, 
the executor is by law allowed one year from the testa- 
tor’s death to ascertain and settle his affairs, at the end 
of which time the Court, for the sake of general con- 
venience, presumes the personal estate to have been 
reduced into possession. Upon that ground interest is 
payable from that time, unless some other period is fixed 


by the will. 
Wood y. Penvyre, 13 Ves. 333. 
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799. If a legacy is decreed to be a satisfaction 
of a debt, the Court allows interest from the death of 


the testator. 
Clarke vy. Sewell, 3 Atk. 99. 


$00. In the case of a legacy given to a child by 2 
parent, or one in loco parentis, whether by way of por- | 
tion or not, the Court will give interest from the death 
to create a provision for its maintenance. 

. Wiokett vy. Dolley, 3 Ves. 13. 


801. After the expiration of the year from the 
death of the testator the legacy will carry interest, al- 
though payment be from the condition of the estate im- 
practicable, and although the assets have been unpro 
ductive. 

Fisher v. Brierley, 30 Beav. 268. 


S02. An annuity bestowed by will without men- 
tioning any time of payment is considered as commenc. 
ing from the death of the testator, and the first payment 
is due at the expiration of one year, from which period 
interest may be claimed in cases where it is allowed 
at all. 


803. Generally speaking the Court has refused 
any application for interest upon the arrears of annuities 
given by will, unless in case where the person charged 
with the payment of the annuity has at law incurred a 
forfeiture by non-payment against which he is obliged 
to seek relief in Equity. There no assistance will be 
given him by the Court except upon terms of Equity, 
namely:—By consenting to pay the grantee of the 
annuity the arrears due with interest. 

Tone vy. Brown, 5 H. L. C. 578. 


804. Where the time of payment is fixed by 
the testator, the general rule is that the legacies will not 
carry interest before the arrival of the appointed time. 
as, for instance, when the legatee shall attain 21, nor 


will it make any difference that the legacy is vested. 
Varley v. Winn, 2 Kay & J. 700. 
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_ 805. Where, however, a fund is severed imme- Fund se- 
diately from the testators death for the benefit of the atl ag 
objects of the gift, not only is the gift vested, but carries 
interest, though the only gift is in a direction to pay 
it at a future time. 


Dundas vy. gis Murray, 1 Hemm. & M. Po, 


806. If the sestatar is the parent or in 10CO Interest 
parentis of the legatee, whether the legacy be vested or eee 
contingent, if the legatee be not an adult, interest on the® usin yen: 
legacy is allowed as maintenance from the time of the 
death of the testator if there is no other provision for 
that purpose, the Court will determine the quantum of 
allowance, where the legatee is the child of the testator, 
and the specific legacy is given by the Will for mainten- 
ance, no greater allowance can be claimed for that pur- 
pose, although it be less than the usual rate of interest 
upon the legacy. 


Re George, 5 C. D. 857. 


807. This exception is not extended in favor of 
nephews and nieces nor of grandchildren unless the 
testator was in loco parentis. 


808. Where the payment of a legacy is post- Es 
poned by a testator to a future period, as until the be tote 
legatee attains 21, and the will directs that when that 
period arrives the payment shall be made with interest, 
the legacy shall bear interest only from the end of the 
year of the testators death. 

Knight v. Knight, 2 Sim. & Stu. 792. 


$09. Where a vested legacy, either particular or es 
residuary, is given to an infant without appointing any /eRocy © 
time for payment, and it is subject to a limitation over 
upon a divesting contingency, which takes effect as where 
the legacy is given upon condition to divest it upon the 
death of the legatee under 21, and he dies under that age, 
yet, as the legacy was payable at the end of the year 
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after the testators death, his executor or administrator 
and not the legatee over will be entitled to the interest 
which accrued on the legacy during the infant legatee’s 
‘life. 

Webd v. Kelly, 9 Sim. 469. 


Gift of res- S10. Where there is a gift of a residue and the 


ebay ae weer yer is such as to vest immediately, but is not 

vests im’ payable until the legatee shall attain 21, and there is 
a bequest over divesting the legacy in case he dies under 
that age, in that case also, although the legatee dies 
under 21, his personal representative is entitled to the 
interest which became due during the legatee’s life. 


Skey vy. Barnes, 3 Meriv. 345. 


be eu Sil. The rule is otherwise with respect to con- 

cies. tingent legacies. So, where a particular legacy, though 
vested, is not payable till 21, and nothing is said in the 
will that shows the testator’s intention to give interest 
in the meantime, in such case, if the legacy be divested 
by the death of the legatee before attaining 21, his 
personal representatives cannot claim the interest 
accruing until his death. 


aus Si. But where a particular legacy is given, even 

i contingent upon the event of the legatee attaining 21. 
with interest in the meantime, and the legatee dies be- 
fore that age, the arrears of interest up to the time of 
his death will, it seems, belong to his personal repre- 
tatives. 


Errington v. Chapman, 12 Ves. 20. 
apes S13. Interest upon legacies is to be computed on 
puted on the principal only, and not upon the principal and 
principal. interest. Under particular circumstances the Court will 
allow the legatee compound interest, as where there is an 
express direction in the will that the executor should 
lay out the fund to accumulate and he neglects to do sa. 
Raphael v. Boehm, 11 Ves. 92. 
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Sid. A testatrix by her will directed that a leg- Jegecy Gut 
acy should be paid out of the proceeds of the sale of lands, tudes ‘ 
and that the lands should be sold at any time within 


two years after her death. 


Held, that interest upon the legacy should be al- 
lowed from the day when the two years expired; or, if 


the lands were sooner sold, from the date of sale. 
Re Robinson, 22 O. R. 438 


$1. As the land was directed to be sold within 
three years from the testator’s death, the legacies bore 
interest from the date when the lands should have been 
sold. 
MceMylor vy Lynch, 24 O. R. 682. 


$16. Testator by his will left the income of his Election 
estate to his wife for life, and directed that after her Monee 
death it should be disposed of as set out in a codicil not "mm 
to be opened until after her death. By the codicil he 
disposed of all his estate among his children, giving to 
two of them, after the death of his wife, a certain prop- 
erty which in reality belonged to her. His widow, with- 
out proving the will, received all the income of the estate 
for five years, after the lapse of which the will and codicil 
were proved. She then elected against the will. 


Held, that her election related back to, and she was 
liable to account from, the date of the testator’s death; 
but, as she was not called upon to elect until this action 
was brought, she would not be charged with interest in 
the meantime. 

Davis y, Davis, 27 O. R. 532. 


Interest on Legacies. 
Toomey v. Tracey, 4 O. R. 708. 


(9) In what currency legactes are to be patd. 


S17. Where legacies are given generally it will ony of 
be presumed that the testator intended that they should country of 
be paid in the money of the country in which he was°™°™ 
domiciled, and the will was made without regard to the 
currency of the place where the legatees reside. 

Yates y, Madden, 16 Sim. 613. 
K.E.A.-—18 
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(10) The payment or delivery of spectfic legactes. 


Before 819. Before the Wills Act the general rule was 

Wills Act. that in order to confine a bequest to the date of the will 
the expressions must refer unequivocally to the property 
which the testator then had, otherwise they would not be 
allowed to have that effect. Thus, if the bequest were 
general, as of all the testator’s goods in a particular 
house or place, whatever personal chattels were found 
there at the time of his death would pass though not 
there at the date of the will. 

Beaufort vy. Dundonald, 2 Vern. 739. 


Since | 820. By section 26 of the Wills Act, the will of 
every person who has died since the 3lst of December. 
1868. or afterwards, is construed with reference to the 
real and personal estate comprised in it, to speak and 
take effect as if it had been executed immediately before 
the death of the testator, unless a contrary intention 
appears by the will. 


aan a S21. It is the duty of executors as far as possible 

bequeath- to preserve articles specifically bequeathed according to 
the testators wish, and unless compelled they ought not 
to apply them to the payment of debts. It is also the 
duty of the executors to get in all the testator’s estate. 
whether specifically bequeathed or otherwise and the erx- 
pense incurred in so doing must be paid out of the 
general estate as part of the expense of the administra- 
tion. 


Clive v. Clive, Kay, 600. 


me has S22. If a testator dying solvent bequeaths to A- 

selection. & given number of articles forming part of a stock of 
articles of the same description, as, for instance, if he 
has twenty horses in his stable, and bequeaths six of 
them, the legatee and not the executor has the right of 
selection. 


Tapley v. Eagleton, 12 C. D. 683. 
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823. If a testator directs his executor to deliver a Unopened 
specified packet, part of the property of the deceased, to aig 
a particular legatee, unopened, the executor cannot con- 
sistently witb his duty comply with this direction. 
Pelham v. Newton, 2 Cas. Temp. Lee. 


(11) Election. 

S24. It is a principle of Equity that a person who Principle 
accepts a benefit under an instrument must adopt the “eH 
whole, giving full effect to its provisions, and renouncing 
very right inconsistent with it. If, therefore, a testator 
issumes to dispose of property belonging to A., and de- 
rises to A. other lands, or bequeaths to him a legacy by 
he same will, A. will not be permitted to keep his own 
‘state and enjoy at the same time the fruits of the devise 
r the bequest made in his favour; but must elect 
vbhether he will part with his own estate and accept the 
irovisions of the will, or continue in the enjoyment of his 
‘wn property and reject that bequeathed. 

Wollaston vy. King, 8 L. R. Eq. 165. 

$25. The testator need not be aware that the pro- Tescator 
erty of which he undertakes to dispose is not his own.}/assum. 
he obligation will be equally imposed on the legatee, Ti Dl 
ithough the testator proceeded on an erroneous supposi- 
on that both the subjects of bequest were absolutely at 
is Own disposal. The intention of the testator to dis- 

»se of property which is not his own should be clear, 
1d must appear upon the face of the will for parol 
‘idence of intention is inadmissible for the purpose of 
lowing it. 

Dillon v. Parker, Cl. & F. 303. 


$326. Where the provisions of a will are absolute- 
inconsistent with the widow’s claims of dower, the 
dow wust make her election. 

27. Where a testator makes two bequests to the Drees 
me person, one of which happens to be onerous, and two be. 
. other beneficial the legatee will not be allowed to aves ™ 
ect one and retain the other. In such cases it is ason. 
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question of the intention of the testator to be gathered 
from the will, whether the legatee must elect to take al} 
or none of the gifts in the will, or whether he may accept 
the beneficial gift and repudiate that which is burden- 
some. The party bound to elect is entitled to first ascer- 
tain the value of the funds. An election under a mis- 
conception of the extent of claims on the fund elected is 


not conclusive. — 
Dillon y. Parker, I Swanst. 332. 


(12) Refunding legactes. 
Refunding 828. Under certain circumstances legatees are 













legacies. 4 ; 
bound to refund their legacies or a rateable part of them. 
$29. Whenever an executor pays a legacy the 
presumption is that he has sufficient to pay all legacies, 
and the Court will oblige him, if solvent, to pay the rest. 
and not permit him to bring a bill to compel the legatee 
whom he voluntarily paid to refund. | 
Orr v. Kaimes, 2 Ves. Sen. 194. 
neeacy 830. But where the payment of a legacy is under | 
suit. compulsion of a suit, he is entitled to compel the legatee 
to refund in case of a deficiency of assets. 
Noel v. Robinson, 1 Vern. 94. 
Precis S31. Again, if the executor pays away the assets 


to refund. in legacies, and afterwards debts appear of which he did 
not have previous notice: and which he is obliged to dis 
charge he may compel the legatees to refund. 

Doe v. Guy, 3 East, 120. 


nie S32. Where the testators funds at the time o 
tormay his death are not sufficient to pay both debts 
oe ish legacies, it is clear that an unsatisfied creditor can co 
fund. pel a satisfied legatee to refund, where the legacy 
paid to him voluntarily or by compulsion. He has t 
same right, although the testator’s funds at the time ¢ 
his death were sufficient to pay both debts and legacies 
and although the assets were handed over to the legat 
by the personal representatives in ignorance of 


creditor’s demands. 
Marsh v. Russell, 3 M. & Cr. 31. 
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$83. If the assets were originally sufficient to satisfy Not aot neil 
all the legacies, and afterwards by the wasting of the execu- feally abs 


tor there is a deficiency, an unsatisfied legatee cannot oblige 
a satisfied one to refund whether the legacies were paid him 
with or without suit; but if the assets were not originally 
sufficient to pay all the legatees, and one legatee receives his 
legacy in full, in that case the unsatisfied legatees may compel 
the one so paid to refund. In no case where the executor is 
solvent can an unsatisfied legatee maintain a suit against 
another who has been satisfied, because the remedy is in the 
first place against the executor who by paying the one legacy 
has admitted assets to pay all. 
Orr v. Kaimes, 2 Ves. Sen. 194. 


S34. Ifa legacy has been erroncously paid to a legatee 


cient. 


Interest 


who has no further property in the estate, in recalling that ate cases 


payment the rule of the Court is not to charge interest. But, 

if the legatee is entitled to another fund making interest in 

the hands of the Court, justice must be done out of his share. 
Jervis v. Wolferstan, L. R. 18 Eg. 18, 


(13) Charitable Bequests. 


$5. All bequests to superstitious uses are illegal and Supersti- 


roid. but bequests to charitable uses are not only legal an 
-alid, but are in some measure favored by our law. 
Wins. p. 901. 


d tious uses, 


$36. A lIcgacy to a superstitious use is explained in Legacy to 


TImsley v. Madden, 18 Chy. 386. as a legacy which is intende 
o promote some doctrine contrary to law. Such a legacy is 
‘oid. The statute which originally prohibited this species 
if legacy was 1 Edw. VI. c. 14. but in the case cited of 
TIimasley v. Madden, that statute was declared inapplicable 
o this Province. In that case a bequest by a member of the 
-oman Catholic Church of a sum of money for the purpose 
f paying for masses for his soul was upheld. In England 
< late as 1880 such a bequest was held void. (Re Fleetwood, 
5 Ch. D. 596.) An Ontario instance of a bequest being 


2) 


d Supersti- 


tious uses. 
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held void on the ground of its being subversive of Christian- 
ity is furnished by the case of Kinsey v. Kinsey, 26 O. R. 99, 
where a bequest for the promotion of free thought and free 
speech in the Province of Ontario was set aside. 


fer ms 8387. As to wills of testators dying before the 14th day 
’ of April, 1892, the statutes known as the Statutes of Mort- 
main remain in force. But as to wills of testators dying on 
and after the 14th day of April, 1892, the statute R. S. O. 112, 
known as The Mortmain and Charitable Uses Act, applies, 

to which must be added chapter 2, Ontario Statutes, 1902. 


S388. It is not necessary to analyze the provisions of the 
former Mortmain Acts, as was done when this volume was 
first printed. The law relating to these statutes is practically 
obsolete. Chapter 112 of the Revised Statutes, 1897, is 
printed in full in the appendix. The following is a synopsis | 
of the Act of 1902. 


839. The Act is to be cited as The Mortmain and | 
Charitable Uses Act, 1902, and is to be read as parl of the 
Revised Statute. 


Rivtenue $40. Land shall not be assured to or for the benefit of, | 
jolt or acquired by or on behalf of any corporation in mortmain, | 
ances of 4 otherwise than under the authority of a license from His Ma- | 
31tlo e — * . H 
in part: jesty the King, or of a statute for the time being in force, and | 
ete’ if any land is so assured, otherwise than aforesaid, the land . 
Imp. Act, shall be forfeited to His Majesty from the date of the assur- 
51-02 Viet. ance, and Ilis Majesty may enter on and hold the land ac- | 


c. 42 ; 
cordingly. 





Saving for 84". No entry or holding by, or forfeiture to, His Ma- 
rents and jesty under this part of this Act, shall merge or extinguish, | 


nervices, - P . 

Imp, Act, OF otherwise affect, any rent or service which may be due in 
1-32 ict, $ i 

c. 42,23. respect of any land to His Majesty, or any other lord thereof. 





S42. The Licutenant-Governor may grant licenses in 
mortmain. 
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$43. Assurances to or for the benefit of charitable uses 
are allowed for the purposes declared by the Act to be legal 
and under the restrictions therein set out, but not otherwise. 


(1) These “charitable uses” are defined as they were ae ie 
by Statute 43 Eliz. c. 4, viz., the right of aged, impotent, c. 42, «. 13 
and poor people, the maintenance of sick and maimed soldiers‘? 
and mariners, the maintenance of schools of learning, free 
schools and scholars in universities, the repair of bridges, 
ports, havens, causeways, churches, sea banks, and highways, 
the education and preferment of orphans, the relief, stock, or 
maintenance of houses of correction, provision for the mar- 
riages of poor maids, the support, trade and help of young 
tradesmen, handicraftsmen and persons in poor circum- 
stances ; the relief or redemption of prisoners or captives, and 
the aid or ease of any poor inhabitants; concerning payment 
of taxes, and any other purposes similar to those herein!,e- 
fore mentioned. 


(2) The assurance must be made to take effect in posses- 
sion for the charitable uses to or for the benefit of which 
it is made immediately from the making thereof. 


(3) The assurances must, except as provided by this sec- 
tion, be without any power of revocation, reservation, condi- 
tion or provision, for the benefit of the assurer, or any person 
claiming under him. 


(4) Provided that the assurance, or any instrument form- 
ing part of the same transaction, may contain all or any of 
the following provisions so, however, that they reserve the 
same benefits to persons claiming under the assurer, as to the 
assurer himself; namely: 


(i.) The grant or reservation of a peppercorn, or other 
nominal rent. 


(ii.) The grant or reservation of mines or minerals. 


(iii.) The grant or reservation of any easement. 
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(iv.) Covenants or provisions as to the erection, repair, 
position or description, of buildings, the formation or repair 
of streets or roads, or as to drainage, or nuisances, and coven- 
ants or provisions of the like nature for the use and enjoy- 
ment, as well of the land comprised in the assurance as of 
any other adjacent or neighbouring land. 


(v.) A right of entry on non-payment of any such rent, 
or on breach of any such covenant or provision. 


(vi.) Any stipulations of the like nature, for the benefit 
of the assurer, or of any person claiming under him. 


Considera- 


omewhal $44. If the assurance is made in good faith on a sale 

eae for full and valuable consideration, that consideration may 
consist wholly or partly of a rent, rent charge, or other annual 
payment, reserved or made pavable to the vendor, or any 
other person, with or without a right of re-entry for non-pay- 
ment thereof. 

Where 845. If the assurance is of land, or of personal estate, 


to be mado not being stock in the public funds, then, unless it is made in 

cl good faith, for full and valuable consideration, it must be 

death. made at least six months before the death of the assurer, 
including the days of the making of the assurance and 
of the death. If the assurance is of stock, then it must be 
made by transfer thereof in the public books kept for the 
transfer of stock at least six months before the death of the 
assurer, including in those six months the days of the transfer 
and of the death. 


Voluntary $46. Exemptions from the restrictions imposed by the 

areurenee** Act are allowed in favour of : (1) Parks, (2) Public 
Museums, (3) Schools or School Houses—in the following 
quantitics of land: Parks, not more than twenty acres ; 
museums, not more than two acres; schools, not more than 
one acre. ; 


84'7. Assurances for parks, schools, or museums must 
be by deed, in good faith, for full and valuable consideration ; 
if not for full and valuable consideration must be made at 
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least six months before the death of the assurer, but in the 
case of a will not made within six months before the decease 
of the assurer, it shall suffice if such will be a reproduction 
in substance of a devise made in a previous will in force at 
the time of such reproduction, and which was executed not 
less than six months before the death of the assurer. 


S48. The restrictions laid down by the Act do not ap- 
ply also to the following assurances : 


(1) An assurance of Jand, or personal estate to be laid out in Assurances 
the purchase of land, to or in trust for, any incorporated university, for certain 


: A ; i i- 
college or schaol in Ontario, or for the support and maintenance of ree cat: 
the students thereat. leges and 

societies. 


(2) An assurance otherwise than by will to trustees on behalf ae i 


ef any society, or body of persons (incorporated or uniucorporated) ¢, 42, s. 7, 
associated together far religious purposes, or for the promotion of 
education, art, literature, science, or other like purposes, of land not 
exceeding two acres, for the erection thereon of a building for such 
purposes, or any of them, or wherean a building used or intended 

to be used for such purposes, or any of them, has been erected, so 

that the assurance be made in good faith for full and valuable con- 
sideration. 


12. In every case of a breach of any trust, or supposed breach of i exrceet 
any trust, created for charitable purposes, or whenever the direction alee ts 
ats, etc., 


or order of a Court sball be deemed necessary for the administration a petition 


of any trust for charitable purposes, it shall be lawful for any two Pieoon ted 
or more persons to present a petition to the High Court of Justice tothe High: 


stating such complaint, and praying such relief as the nature of Court of 
Justice and 


the case may require, and it shall be lawful for the said Court to gp, eae 
hear such petition in a summary way, and upon affidavits, or such shall be 


other evidence as shall be produced upon such hearing, to determine ene 


the same, and to make such order therein, and with respect to the way, and 
‘osts of such applications, as shall seem just, and any order so miade tec et age 
shall be subject to appeal as if made in an action. Imp. Act. 
52Geo. III, 
13. Provided always that every petition so to be preferred as ©. 101, 8. 1. 
aforesaid shall be signed by the persons preferring the same in the ea 
presence of, and shall be attested by, the solicitor or attorney con- eq hy peti- 


-erned for such petitioners, and every such petition shall be sub- tioners and’ 
certified by 


nitted to, and be allowed by, His Majesty's Attorney-General for Attorney- 


he Province, and such allowance sball be certified by him before Bevetali: 
iny such petition shall be presented. see ATL. 


c. 101, 8. 2.. 
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849. R-S. 0. 1897, c. 112, deals only with gifts by will, 
and removes restrictions upon devises of lands to charitable 
uses. The Act of 1902 deals with gifts of land to such uses 
made by deed. 


The Revised Statute was considered in the case of 
Manning v. Robinson, 29 O. R. 485, and it was there pointed 
out that section 8 is not in any of the Imperial Acts, even in 
54 & 55 Vict. c. 73, on which our own Act is based. 


850. Section 8 of R. S. O. 1897 c. 112, is as follows: 


Mortmain 8. Money charged or secured on land or other personal estate 
Acts not to arising from or connected with land, shall nat be deemed to be sub- 
eee ject to the provisions of the statutes known as the Statutes of Mort- 
personalty. main, or of charitable uses as respects the will of a person dying on 

or after the 14th day of April, 1892, or as respects any ather grant 


or gift made after the said date. Ont. Stats. 1892, c. 20, s. 6. 


This clause still remains in force, and the result is that 
personalty which is an interest in land is no more under 
the restrictions of mortmain law than pure personalty. Everv 
kind of personal property may be bequeathed for charitable 
objects. 


S$. The other principal clauses of the Revised Sta- 
tute are as follows: 


“Land” 3. “ Land” in this Act shall include tenements and hereditaments, 

‘meaning corporeal and incorporea}l, of any tenure; but not money secured on 

of. land or other personal estate arising from or connected with land. Ont 
Stats. 1892, ¢. 20, s. 3. 


Land de- 4. Land may be devised by will to or for the benefit of any 

phate charitable use, but, except as hereinafter provided, such land shall, not- 

heey: to withstanding anything in the will contained to the contrary, be sold 
within two years from the death of the testator, or such extended 
period as may be determined by the High Court, or a Judge thereof iv 
Chambers. Ont. Stats. 1892, c. 20, s. 6. 


Personal 6. Any personal estate by will directed to be laid out in the pur- 

verb? di- chase of land to or for the benefit of any charitable uses, shall, except 

be laid out 88 hereinafter provided, be held to or for the benefit of the charitable 

inland. uses as though there had been no direction to lay it out in the purchase 
of land. Ont. Stats, 1892, c. 20, 8. 6. 
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The whole of the Revised. Statute is printed as 
an appendix. It will suffice here to point out that by section 
5, when land remains unsold after the expiration of two years 
an application may be made to the High Court to compel sale. 


$52. The testator gave the trustees of his will a dis- 
cretion as to how the fund was to be used for the advance-. 
ment of the cause he had in view, and where that is the case,. 
the authorities shew it a reason for not directing a scheme 
Phelps v. Lord, 25 O. R. 260. 


Charitable bequest. 
Gillies v. McConachie, 3 O. R. 208. 


Mortmain. 
AMacdonell v. Purcell, 23 8. C. R. 101. 
Anderson v. Todd, 2 U. C. R. 82. 
Whitby v. Loscombe, 23 Ch, 1. 
Tyrrell v. Senior, 20 A. R. 156. 
AlfcMylor v. Lynch, 24 O. R. 632. 
Kinsey v. Kinsey, 26 O. R. 99. 


Pringle v. Napance, 43 U. C. R. 285, followed 
Sills v. Warner, 27 O. R. 266. 


UcDiarmid v. Hughes, 16 O. R. 576. 
Smith v. Methodist Church, 16 O. R. 199. 
Becher vy. Hoare, 8 O. R. 328. 

Walker v. Murray, 5 O. R. 688. 
Labatt vy. Campbell, 7 O. R. 250. 

Toomey v. Tracey, 4 O. R. 708. 

Murray v. Malloy, 10 O. R. 46. 

Farewell vy. Farewell, 22 O. R. 573. 


Effect of codicils on Mortmain. 
Holmes v. Murray, 13 O. R. 7356. 
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EXECUTORS AND ADMINISTRATORS. 


CHAPTER V. 
CONSTRUCTION SECTIONS OF WILLS ACT. 


8&3. Where, as is usually the case, the estate of a de 
ceased person includes both real and personal property. the 
executor of a will is bound to carry out the testator’s inten- 
tions with regard to the land as well as to the personalty- 
The questions which arise must be determined by a construc- 
tion of the will. 


$54. Where there is an intestacy, the devolution of 
real estate is provided for by statute as will presently be 
scen. But since the Devolution of Estates Act, both real 
and personal property devolve on the personal representa- 
tive. Therefore, in case of an administration with will an- 
nexed, real as well as personal property will devolve on the 
administrator—the former subject to the will, the latter 
under the statute. 


S35. ITence, so long as executors and administrators: 
had only to deal with personal property, treatises relating 
to their powers and duties were properly confined to the sub- 
ject of personal property. Under the present state of the 
law, the subject cannot be said to be complete without some 
exposition of the rules adopted for the construction of wills 
relating to real estate. 


856. A glance at the large volumes devoted to this 
subject will shew that to attempt to include even their 
gist in these pages would be impossible. All that can be 
done is to shew that certain difficulties have been removed 
by statute, explain what those difficulties were, and state 
the statutory solution. It will be “found that many of 
the difficulties which have been removed are those more 
commonly occurring- These statutory rules are known 
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as the Construction Sections of the Wills’ Act, R. 8. O. 
1897, chapter 128 (sections 26 to 38 inclusive). 


25. No conveyance or other act made or done subsequently to No act as 
the execution of a will, of or relating to any real or personal estate oe pd 
therein comprised, except an act by which such will is revoked as will to 
aforesaid, shall prevent the operation of the will with -respeet to oEarRtite 
such estate or interest in such real or personal estate as the testator of the will 
had power to dispose of by will at the time of his death. R. S. O. as to any 
1887, c. 109, #. 25. bitinrcs: 

: tator. 
857. By section 8—section 25 does not apply to imp. Act 
the will of any person who died before the 1st of January, ®. 23. 
1869, but applies to the will of every person who has died 


since the 3lst December, 1868. 


26. (1) Every will shall be construed, with reference to the Wills 


real and personal estate comprised in it, to speak and take effect as leas ice 


if it had been executed immediately before the death of the testator, Act 1 V.c. 
unless a contrary intention appears by the will. R. S. O. 1887, c. 268. 24. 
109, s. 26. 


(2) This section shall apply to the will of a married woman Imp. Act 
made during coverture, whether she is or is not possessed of or 56-57 V. c. 
entitled to any separate property at the time of making it, and such ne 
will shall not require to be re-executed or re-published after the 
death of her husband. Ont. Acts, 1897, c. 22,8. 2. 


858. By section 8—section 26 also does not apply to 
the willof any person who died before the 1st of January, 
1869, but applies to the will of every person who has died 
since the 31st December, 1868. ; 


$59. In wills made before the lst of January, 1869, 
every devise of freehold lands speaks from the date of 
the will, and describes only the land then belonging to 
the testator. 


860. A codicil republishes the will so as to make Codicil 
the will speak from the date of the codicil, and include }} ais 
lands acquired before the date of the codicil. But a 
codicil does not revive a legacy revoked, adeemed or 
satisfied. 

Powys v. Mansfield, 3 Myl. & Cr. 376. 4 
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Beet S61. A bequest of Jeaseholds speaks from the date 
Or lease- 


holds. of the will, and does not include after acquired lease- 
holds nor a renewed lease. 
James vy. Dean, 11 Ves. 383. 


862. A bequest of all my personal estate or residue 
of my personal estate, means the personal estate existing 
at the death of the tertator. 


863. Under section 26 in wills made after the 1st of 
January, 1869, descriptions of real or personal estate 
refer to and comprise the property answering to the 
description at the death of the testator. 
reese S64. With respect to lands contracted to be pur- 
be pur. chased by testator (including lands contracted to be pur- 
chased. chased after the date of will) a general devise of testator's 
lands includes lands contracted to be purchased by testa- 
tor, but not actually conveyed. 
Acherley y, Vernon, 10 Mod. 518 
Pande oo 865. Lands contracted to be sold are lands of which 
besold. the testator was a trustee, and the legal estate in them 
passes to the executor in trust for the purchaser, The 
devisee will not be entitled to the purchase money. 
Ross vy. Ross, 20 Ch. 203. 


General $66. As regards general powers of appointment the 
power Of effect of the 26th and the 29th sections of the Act is to 
ner make all general devises and bequests operate as an 
execution by anticipation of all general powers vested in 
the testator at the time of his death, although created by 
an instrument subsequent in date to the will unless the 
language of the power be such as to forbid its being ex- 


ercised by anticipation. 


Special 867. Even special powers of appointment created 
painless after the date of the will may be exercised by a bequest 
mene contained in the will, if the bequest contains a sufficient | 


description of the particular property afterwards made 
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the subject of the power to show that the testator had 
the subject of the power in view, which is the test of 
execution as regards special powers. 

Stillman v. Weedon, 16 Sim. 26. 


S68. There are two exceptions to the rule laid down peers 


by section 26: rule of sec- 


tion 26. 
(1) Where the date of the will as opposed to the 
death is distinctly referred to. 
Cole vy. Scott, 1 Mac. & G. 518. 


(2) Where there is a sufficient particularity in the 
description of the specific subject of gift showing that 
an object in existence at the date of the will was in- 
tended. 

See Webb v. Byng, 1 K. & J. 580. 


27. Unless a contrary intention appears by the will, such real 
estate or interest therein as is comprised or intended to be com- 
prised in any devise, in such will contained, which fails or becomes 
void by reason of the death of the devisee in the lifetime of the 
testator, or by reason of such devise being contrary to law, or 
otherwise incapable of taking effect, shall be included in the resid- 
uary devise (if any) contained in such will. R. S. O. 1887, c. 109, 
gn. 27. 


S869. A gift of the residuary personal estate of the raped ae 


testator comprises every interest in the personal estate into resid- 
which the will in effect does not otherwise dispose of; yin” Tae 
thus, (1) A general residuary bequest carries lapsed and Ach 1 t ae 


void legacies. 
Leake v. Robinson, 2 Mer. 393. 


$70. A testator may show an intention to confine a 
residuary bequest, so as to exclude from it in effect pro- 
xerty specifically given. 

See Watnman v. Field, Kay 507. 

$71. The most important exception to the compre- Effect of 
3ensiveness of a general residuary bequest is that it does See 
,0t include any part of the residue itself which fails. Re- es es- 
sidue means all of which no effectual disposition is made 
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by will other than the residuary clause; but when the 
disposition of the residue itself fails to the extent to 
which it fails the will is inoperative. 

Skrymsher v. Northcote, 1 Sim. 570. 


S72. A general residuary bequest contingent in 
terms carries the intermediate income which is not undis- 
posed of but accumulates. 

Trevanian y, Vivtan, 2 Ves. Sen. 430. 


Residuary $73. As to residuary devises in wills made before 

devises be- the Ist of January, 1874, a residuary devise of real estate 

Jan., 1874. does not include specific devises which lapse. In wills 
made or republished after the Ist of January, 1874, real 
estate comprised in a devise which fails or is void passes 
under the residuary devise in a will unless an intention 
appear to the contrary. 

en $74. Devises of real estate to take effect at a future 

and pro- period do not in general carry the intermediate rents and 

se profits until the period of vesting. 


Genery v. Fitzgerald, Jac. 468. 


$75. But where the real and personal estate are 
given together, such a gift, although contingent in termes, 
carries the intermediate rents and profits of the rea}? 
estate, as well as the income of the personal estate. 


Realestate 876. Where the real estate is directed by will to be 


aap sold, a general or residuary bequest of the testator’s per- 


sonal property does not prima facie include the procesds 
of such real estate directed to be sold. 
Maugham v, Mason, 1 V. & B. 410. 


Teace: (28) A devise of land of the testator, or of the land of the 
holdswhen testator in any place or in the occupation of any person mentioned 
aa Pipa in his will, or otherwise described in a general manner, and any Other 
eral devise general devise which would describe a leasehold estate, if the tegsta- 
Hal’ aoe tor had no freehold estate which could be described by it, sha)] be 
a. 26. ‘construed to include his leasehold estates, or any of them to which 

such description will extend (as the case may be) as well as freehold 


estates, unless a contrary intention appears by the will, R. & Oo 
1887, ¢, 109, 8. 28, ) ah 
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$77. In wills made before the Ist of January, 1874, 
“a devise of lands,” or “lands and tenements,” does not 
prima facie include leaseholds for years unless at the 
time of the devise the testator had no freehold lands 
answering to the description. In wills made or repub- 
lished on or after the 1st of January, 1874, every general 
devise of lands, etc., prima facie includes leaseholds for 
years as well as freeholds. 


29. A general devise of the real estate of the testator or of the A general 
real estate of the testator in any place or in the occupation of any eee of 
serson mentioned in his will, or otherwise described in a general Foetal. 
manner, shall be construed to include any real estate or any real ty to in- 
*state to which such description will extend (as the case may be) ea eae 
which he may have power to appoint in any manner he may think which tes- 


sroper, and shall operate as an execution of such power, unless a iced 
contrary intention appears by the will; and in like manner a bequest ower of 


»f the personal estate of the testator, or any bequest of personal Bppne: 
‘state described in a general manner, shall be construed to inelude Timp." Act 
9 


iny personal estate, or any personal estate to which such descrip 1 V.o, 26 
ion will extend (as the case may be), which he may have-power tu * *" 
tppoint in any manner he may think proper and shall operate as an 
»xecution of such powcr, unless a contrary intention appears by the 
vill. KR. S. O. 1887, ¢, 109, s. 29. 
$78. If a will does not purport to be in exccution of 
he particular power or of all powers vested in the testa- 
or, devises and bequests contained in the will prima facie 
lo not include property not the testator’s own, but over 
which he has a power of disposition. 
Webb v. Honnor, 1 J. & W. 352. 
$79. But if the property subject to the power be 
ufliciently described so that it is clear that the testator 
1ad in view the subject of the power a devise or bequest 
vill operate as an execution of the power. 
Lownds v. Lownds, 1 Y. & J. 440. 


$80. A bequest of a sum of stock of the same Pequest of 

° ° e ® . if 
lescription as that subject to the power is not a descrip- prock. 
ion of the property subject to the power so as to show an 
ntention to execute the power, but is a mere general 
egacy. 

Nannock y. Horston, 7 Ves. 391. 
K.B.A.--19 
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S81. A gift by will of legacies identical with the 
amount of the fund does not in general show an intention 
to execute the power. 

Davia v. Thoras, 3 De G. & Sm. 347. 


S82. As regards real estate: if a testator devise “all 
his lands” or “all his lands in A.,” or “all his real 
estate,” and has at the time of the devise no lands of his 
own answering to the description, lands over which he 
had a power will pass by the devise. 


Distine- $83. The 29th section introduces a distinction 
res oe between general powers of appointment and special 
et powers. The latter are unaffected by the Statute, but 
powers. with regard to general powers general devises of real 


estate are deemed to extend to general powers. 


$84. In wills made or republished on or after the 
1st of January, 1874, a general residuary bequest will in- 
clude not only property ineffectually attempted to be be. 
queathed, but also property over which the testator had 
a general power of appointment, and which he by his 
will ineffectually appointed; thus, if a testator in exercise 
of a general power of appointment gives £5,000 to -A.. 
and gives the residue of his personal estate to B., and .A. 
dies in the testator’s life time, the £5,000 appointed to 
A. will pass under the residuary gift to B. 

Bernard vy. Minshull, 1 Johns., 276. 


Genceal 30. Where any real estate is devised to any person without any 
devise to words of limitation, such devise shall, subject to The Devolution of 
pass whole 

datate in Estates Act, be construed to pass the fee simple, or other the whel- 
the land estate or interest, which the testator had power to dispose of by will. 


fine Act unless a contrary intention appears by the will. R. S. O. 1887, «. 
1 V.c, 26, 109, s. 30. 
8, 28. 


885. In wills made before the Ist of January, 1874, a 
devise of lands to A. simpliciter confers an estate for life 
unless an intention appear to the contrary. 

Hogan vy, Jackson, Cowp. 306. 
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$86. As the word “estate” may either mean the “Ettate.” 
land itself or the testator’s interest in it, in order to limit 
the operation of the preceding rule it is held that the 
word “estate” is sufficient to pass the fee simple of 
land although accompanied by words of locality or 
oecupation. 


S87. But the word “estate” must be an operative 
word occurring in the gift itself. If the testator devise 
lands to A. simpliciter and afterwards refers to the same 
lands as “the said estate” this does not carry the fee 
[Ora ? 

Burton vy, White, 1 Exch. 535. 


$88. A devise of “ all my effects real and personal ” 
passes a fee simple of lands. 
Lord Torrington y, Bowman, 22 L. J. Ch. 236. 


8&8. In wills made before the Ist of January, 1874, BpdeBnite 
1 devise of lands to A. he paying £10 to B. passes the fee larged by 
simple; but a devise to A. subject to a charge of £10, eet 
gasses only an estate for life. The rule in such a case 
is that an indefinite devise is enlarged to a fee simple 
»y a charge however small on the person of the devisee 
xr on the quantum of interest devised to him, but not if 
he devise is merely subject to a charge. 


Burton vy. Powers. 3 K. & J. 170. 


$90. In wills made before the 1st of January, 1874, 
f lands are devised to A. indefinitely with a gift over in 
‘vent of A. dying under twenty-one; A., if he attains 
hat age, takes a fee simple. 
Frogmorton y. Holyday, 3 Burr. 1618. 


$91. Section 30 above set out alters the above rules 
n the case of wills made or republished on or after the 
st day of January, 1874, and in such wills a devise of 
ands without words of limitation passes the fee simple 
inless an intention appears to the contrary. 
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892. This section applies only to devises of pre 
viously existing estates or interests, and not to the devise 
of an estate created by the will. 

Nicholle vy. Hawkes, 10 Hare, 342. 


$93. A devise of rents and profits to A. without 
words of limitation in a will prior to the 1st of January. 
1874, passes only an estate for life, but in a will made or 
republished on or after the Ist of January, 1874, a devis? 
of the rents and profits of the land will by force of the 
30th section pass the fee simple of the land. 


See Cratcford y. Lundy, 23 Ch. 244. 


Meaning 31. Where any real estate is devised by any testator, dying on 
a ie hele: or after the 5th day of March, 1880, to the heir or heirs of such 
of real es- testator, or of any other person, and no contrary or other intention 
tate. is signified by the will, the words ‘“ heir’’ and “ heirs’’ shal] be con- 
strued to mean tbe person or persons to whom such real estate 
would descend under the law of Ontario in case of an intestacy. 


R. 8. O. 1887, c. 109, 8. 31. 


Import of 32. In nny devise or bequest of real or personal estate the words 
weeds “die without issue,” or ‘die without leaving issue,” or ‘* have no 
issue,” or issue,” or any other words which import either a want or failure of 
to that issue of any person in his lifetime, or at the time of his death, or an 
i lataer indefinite failure of his issue, shall be construed to mean a want or 
Vie 26, failure of issue in the lifetime or at the time of the death of such 
#. 29. person, and not an indefinite failure of his issue, unless a contrary 
Intention appears by the will, by reason of such person having a 
prior estate tail, or of a preceding gift being, without any im- 
plication arising from such words, a limitation of an estate tail to 
such person or issue, or otherwise; but this Act shall not extend t» 
cases where such words as aforesaid import if no issue described in 
a preceding gift be born, or if there be no issue who live to attain 
the age, or otherwise answer the description required for obtaining 
a vested estate by a preceding gift to such issue. R. S. O. 1887. 
ce. 109, s. 32. 


Effect of $94. Effect of 32nd section.—If (in a will since let 
ma Soe January, 1874,) real estate be devised to A. and his heirs. 
tion, or to A. indefinitely, with a limitation over to take effect 

on the death of A. without issue, or without having or 


leaving issue, A. will not (as before) take an estate tail 
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with remainder over, but an estate in fee, with an execu- 
tory devise over in the event of his death without issue 
living at his death. 


$95. So, if the devise be to A. for life, with a limita- 
tion over on his death without issue, A. will not, as be- 
fore, take an estate tail, but an estate for life only, with 
the like executory devise over. 


$96. Again, if personal estate be given to A., with 
a bequest over to B. upon the death of A. without issue, 
the gift over will not (as before) be void for remoteness, 
but will take effect as a contingent executory bequest 
upon the death of A. without issue living at his death. 


$97. In order to understand section 32, it is neces- Scope of 
sary to premise that section 31 only applies to a case °° ate 
where the word “heir” or “heirs” is used, and no con- 
‘rary or other intention is signitied by the will. Cases 
where such other intention is signified must therefore be 
-onsidered. 

$98. Uncer a devise to “heirs male of the body” es to 
‘he heir male of the body taking by purchase need not be make of 
1eirs general. Thus, if a devise be to the “heirs male of '¢Y-” 
he body” of A. who has died leaving a younger son and 
laughter of a deceased eldest son, the younger son will 
ake an estate in tail male by virtue of the devise, al- 
hough the granddaughter is heir. 

Angell y. Angall, 9 Q. B. 328. 


$99. “Heirs male of the body” or “issue male” 
nean descendants in the male line only, that is males 
laiming through males. 
Bernal y, Bernal, 3 My. & Cr. 559. 


900. In a deed a limitation to A. and his heirs male A. and his 
onfers an estate in fee, the word “ male” being rejected 
sf repugnant; but with respect to devises, the rule is that 
ieirs male in a will mean “ heirs male of the body.” 
Lindsay vy. Colyear, 11 East, 548. 
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MOL. A devise to A. for life with remainder to the 
“heir” or “heir male of the body” without words of ‘n- 
’ beritance super-added creates an estate tail in A.; but 
where words of limitation are added to a devise to the 
heirs male, A. takes an estate for life only, and the heir 
male of his body takes an estate in tail male as purchaser. 


White y. Collins, 1 Com. Rep. 389; Archaea Case, 1 
Rep. 66. 


902. With the intention of restraining the meaning 
of “heirs” to “heirs of his body,” certain rules of con- 
struction have been adopted. (1)—A devise of real estate 
to A. and his heirs confers only an estate tail, heirs 
being construed heirs of his body. 

Good vy. Good, 7 DB. & B. 295. 


(2) A devise of real estate to A. and his heirs fol- 
lowed by a limitation over to take effect on a genéral 
failure at any time of issue or heirs of the body of A. 
vests in A. only an estate tail, the word “heirs” being 
construed to mean “heirs of the body.” 

Els v. Elis, 9 East, 382. 


Now in wills made or republished on or after the Ist 
of January, 1874, the expressions “die without issue,” etc, 
are prima facie restricted to failure of issue at the death 
of the person, and therefore cannot have the effect of 
restraining heirs to mean heirs of the body. 


If the expressions “on failure of issue” or “in de 
fault of issue,” are not within the 32nd section, then in 
a case of a devise to A. and his heirs with a gift over on 
failure of issue of A., A. will take an estate tail. 


(3) If real estate is devised to B. on failure of heirs 
of A., and B. is capable of being heir to A., the worl 
“heirs” is construed to mean “ beirs of the body.” But 
if B. be not capable of inheriting land from A., the mean- 
ing of the word “heirs” will not be restricted. 


Harris y. Davis, 1 Coll. 423; Tillburgh vy. Barbut, 1 Vea 
Sen. 89. 
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9038. A gift of real estate to the heir after the death 
of a particular person is considered necessarily to imply 
not so much an intention to benefit that person as an in- 
tention to exclude the heir during his life, which can only 
be effected by leaving a life estate to the person in ques- 
tion. Therefore, if real estate be devised after the death 
of A. to B., the heir-at-law of the testator, and the will 
contains no disposition of the property during the life 
of A., A. takes an estate for life by implication; but if 
B. is not the heir-at-law A. takes no estate. 

Rez. vy. Inhaditants of Ringstead, 9 B. & C. 218. 


904. If personal estate is given to A. “ or” his heirs Personal 
the word “ beirs” is read as a word not of Jimitation, but 4. age 
of substitution so as to prevent a lapse; but in a case of heirs. 
real estate, a devise to A. “or” his heirs gives to A. 
an estate in fee, the word “or” being read “an.” 

Read vy, Snell, 2 Atk. 645. 


905. In devises of real estate the words “ heirs of 
the body” following a gift to the ancestor, are words of 
limitation, and create an estate tail notwithstanding 


the addition of other inconsistent words or expressions. 
Jordan v. Adama, 9 C. B. N.S. 483. 


906. Words of limitation, whether general or super- Words of 
added to a gift to the heirs of the body, do not exclude }mitation 
the operation of the rule. Thus a devise to A. for life clude rule. 
with remainder to the heirs of his body, share and share 
alike their heirs and assigns (or heirs male) would vest 
in A. an estate tail, the inconsistent words being re- 
jected as repugnant. 

Mills y. Sacard, 1 J. & H. 733. 


907. In directions to settle lands by way of execu- 


tory trusts, the rule is not so inflexibly applied. 
Papiilon v. Voice, 2 P. Wms. 471. 


908. A bequest of personal estate or chattels real to Bequest of 
A. or the heirs of bis body, or to A. for life and after Persone! 


his decease to the heirs of his body, vests the property A..or the 
heirs of his 


in A. absolutely. body. 
Williams v. Lewis, 6 H. L. C. 1013. 
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909%. Ic has sometimes been laid down that what- 
ever words in a devise of real estate would create an 
estate tail, confer the absolute interest in personal estate. 


* Tasue ” 910. As regards the words “heirs of the body,” the 
pyar statement is correct, but with regard to the word “ issue” 
Y there is a difference. The word “issue” in devises of 
real estate is prima facie a word of limitation, and is 
equivalent to “heirs of the body.” Thus a devise to <A. 
and hig issue, or to A. for life and after his decease to 
his issue, vests in A. an estate tail. 


Roddy vy. Fitzgeralé, 6 H. L. C. 823. 


911. While words of distribution are insufficient to | 
alter the meaning of “heirs of the body,” on the other 
hand words of distribution and limitation annexed to a 
devise to issue suffice to show that the issue should take 
by purchase, 

Lees vy, Mosley, 1 Y. & C. 589. 


See 912. The rule which construes “issue” as a word 
of limitation in devises, does not apply so strictly to a 
direction to sell lands by way of executory trusts. Thus 
if lands he directed to be settled on A. for life with | 
remainder to his issue, A. will be held to take for life 
only. 
Meure v. Meure, 2 Atk. 265. 


cen 923. The rule that “issue” is prima facie a word of 


eee limitation does not extend to bequests of personal cstate. 
ceo" Tf it be clear that the testator intended to make such a 
disposition of personal estate as if made in a case of real 
estate would amount to an estate tail, the first taker 
will take the absolute interest ; but it is not the case 
that every expression which would create an estate tail 
in real estate will be held to indicate the same intention 
in the case of personal estate. Thus if personal estate 
or chattels be given to A. for life, and after his decease 
to his issue, A. takes for life only and the issue take in 
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remainder; although there be a gift over on failure of 
issue of A. 


La parte Wynch, 5 D. M. G. 188. 


O14. A devise of real estate to A. and his ch‘ldren, A, Devise to 
having no children at the time of the devise vests in ate 
an estate tail, children being considered as a word of 
limitation. 


Wild’s Case, 6 Rep. 17. 


915. A bequest of personal estate to A. and _ his Bequest to 
children is prima facie a gift to the parent and thee eoee 
ehildren concurrently. Thus if a gift be immediate, A. 
and his children (if any) living at the death of the 
testator, will take as joint tenants, and if no children at 
that period A. will take the whole. If the gift be de- 
ferred, A. will take jointly with the children living at 
the testator’s death and subsequently born before the 
period of distribution, and if no children A. will take the 
whole. Again, if A. predeceased the testator, the gift 
would not lapse, but his children would be entitled. 

Mason v. Clarke, 17 B. 180; Cunningham v. Murroy, 1 
DeG. & S. 366; Read y. Willis, 1 Coll. 86. 


916. A devise of real estate to A. for life. or to A. Devise to 
indefinitely followed by a gift over on general failure of with gift 
issue vests in A. an estate tail. over. 


Machel’ vy, Weeding, 8 Sim. 4. 


917. But since the 1st of January, 1874, a devise to Devise to 
a person indefinitely with a gift over on his death without eyern: 
issue, will confer an estate in fee simple with an ex- 
ecutory devise over on death without issue living at the 
death, and a devise for life with a like gift, confers only 
an estate for life. 


O18. A bequest of personal estate to A. witb a pict cane hte 
over on a general failure of his issue, vests the property 
in A. absolutely. 
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919. If real estate be devised to several or toa 
class as tenants in common with a limitation over on 
failure of ixsue of all the devises, cross-remainder in tail 
are prima facie to be implied amongst them. 


Atkinson vy. Barton, 3 DeG. F. & J. 339; Ray v. Gould, 15 
U. GC. R. 131. 


920. If personal estate be given to several or toa 
clags as tenants in common for life with a gift over on the 
death of the survivor, cross limitations for life must be 
implied amongst them. 

Pearce vy. Edmeades, 3 Y & C. 246. 


@21. If real estate be devised to A. in fee simple 
with a limitation over in the event of A. dying under 
twenty-one, or without issue, the word “or” will be read 
“and,” and the gift over will be construed to take effect 
only in the event of A. dying under twenty-one and with- 
out issue. 

Right y. Day, 16 East, 69. 


O22. Having thus examined the manner of creating 
an estate tail, whether by the correct use of technical 
terms or by implication, we come now to consider the 
meaning of section 32. 


923. Where there is a devise of an estate tail 
followed by a Timitation over in the event of the devisec 
dying without issue, the rule for wills made before the 
Ist of January, 1874, is laid down that the words “ die 
without issue” are construed to mean the death of the 
person spoken of, and failure of his issue at the time of 
his death or at any time afterwards, unless the context 
shows the meaning to be confined to a failure of isgue 
at the time of his death. 


Candy vy, Campbell, 2 Cl. & FB. 421. 


924. The rule applies to real and personal estate: 
thus, if real estate be devised to A. and his heirs, or to A. 
for life, or to A. indefinitely with a limitation over, in the 
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event of A. dying without issue, A. takes an estate tail 
with remainder over (heirs being considered heirs of the 
body). 


925. So if personal estate be given to A. with a Failuro of 
limitation over in the event of A. dying without issue, A. pee of 
takes an absolute interest, the gift over being void for other per 
remoteness. But the rule does not apply where a gift 
over is on the death under a given age without issue. 

Thus a devise to A. or to A. and his heirs with a gift over 
if A. dies under twenty-one without issue, vests in A. an 
estate in fee with an executory devise over in the event of 
the failure of issue at his death and not an estate tail. 
Toovey v. Bassett, 10 East, 460. 
926. In wills prior to 1874, the words “die without Die with. 


. o . e out leav- 
issue” may be restrained to mean a failure of issue at the ing issue 
death of a person and not an indefinite failure of his eaiyslent 
issue. This construction is exemplified in the following without * 
1ssue, 


cases: 


(1) Where the gift over is expressly to take effect 
on the death of a person. Thus if real estate is devised 
to A. and his heirs, and if A. dies without issue, to B. 
upon the death of A., the latter words restrain the gift 
over to a failure of issue at the death, and A. takes an 
estate in fee with un executory devise over and not an 
estate tail. 

King vy. Frost, 3 B. & Ald. 546. 


If personal estate be given to A. with a gift over if 
A. die without issue, upon the death of A. the gift over 
will take effect as an executory bequest on failure of 
issue at the death. 
Pinbury y. Elkin, 1 P. W. 563. 


(2) Where there is a bequest of personal estate to 
several as tenants in common, with a gift over of the 
share of any one dying without issue to the survivors 
or survivor, the presumption is raised that an indefinite 
failure of issue was not contemplated, and the words 
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“die without issue” will be restricted to a failure of 
issue at the death of the person whose share is spoken of. 
Ranelagh y, Ranelagh, 2 My. & Ik. 441. 


But under a devise to several and their heirs as 
tenants in common, with a gift over on the death of any 
without issue to the survivors, the devisees will take 
estates tail. 


(3) Where there is a devise to A. and his heirs with 
a gift over if A. should die under twenty-one, or having 
attained twenty-one, should die without issue, the words 
“ die without issue ” are restrained to the failure of issue 
at the death. 
Glover v. Monckton, 3 Bing. 13. 


927. But the cases in which “die without issue” 
are restricted to failure of issue at the death of a person 
whose issue is spoken of, must be distinguished from 
those in which, although not so restricted, it is still con- 
fined to a failure of issue in the lifetime of certain other 
persons. Thus if real estate be devised to A. and his 
heirs, with a gift over upon the death of A. without issue 
in the life time of B., and B. be living at the testator’s 
death, A. takes an estate in fee with an executory devise 
over on failure of his issue within the given period, and 
not an estate tail. 

Pells vy, Brown. Cro. Jac. 590 


928. In wills made before the 1st of January, 1874, 
in relation to real estate, the words “ die without leaving 
issue” are equivalent to “die without issue,” and im- 
port a failure of issue at the death of the person whose 
issue are spoken of, or at any time afterwards, unless an 
intention appear to the contrary. But, with relation to 
personal estate and chattels real, the words “die without 
leaving issue” import a failure of issue at the death of 
the person spoken of and not an indefinite failure of his 
issue. 


Forth vy. Chapman, 1 P. W. GG3. 
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929. Under section 32 in wills made or republighed Construc- 
after the Ist of January, 1874, in devises and bequests of eee 
real or personal estate, the expressions “die without eat. 
issue,” “die without having issue,” “die without 
leaving issue,” are construed to mean a failure of issue at 
the death of the person whose issue is spoken of, and not 
an indefinite failure of issue unless an intention appear 
to the contrary. 


33. Where any real estate is devised to a trustee or executor, When de- 
such devise shall be construed to pass the fee simple, or otber the Vise to 


whole estate or interest which the testator had power to dispose of by hee 9 


will in such real estate, unless a definite term of years absolute or dc- shal) pass 


terminable, or an estute of freehold is therehy given to him cxpressly i a tires 
or by implication. R. S. O. 1887, c. 109, s. 33. tator. 


Imp. Act, 

830. Two guestions may arise respecting the nature } Me soe 
and quality of the estate taken by trustees under a devise 
to them :.-— 

(1) What is the quantum of estate and interest, What es- 
beneficial as well as legal, vested in the trustees for the (“t,4o. 
active purposes (if any) of the trusts reposed in them? ee 

(2) What becomes of the legal estate (if any) re- thee 
maining after the active purposes of trusts are satisfied; 
does it remain in the trustees, or pass from them to the 


cestuis que trust? 


O31. As to the quantum or estate taken by the trus- 
tees for the active purposes of the trust, a devise of real 
estate to a trustee in trust to pay the rents and profits to 
A. vests the legal estate in the trustee, but a devise to a 
trustee in trust to permit A. to receive the rents and 
profits vests the legal estate in A. 

Barker vy. Greenwood, 4 M. & W. 429. 


9382 In devises to trustees, it is not necessary Hiitewort hee 
the word “heirs” should be inserted to carry the fee at Rect net. 
law; for if the purposes of the trust cannot be satisfied Roe carry 
without having a fee, courts of law will so construe it. 

Thus, if in a will prior to the Ist of January, 1874, lands 


be devised unto and to the use of trustees and their heirs 
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in trust for A. indefinitely, the estate of A. is not ex- 
tended to a fee simple, because the estate taken by the 
trustee is co-extensive only with the trust to be per- 
formed, and it is therefore limited to an estate during 
the life of A., but a devise unto and to the use of A. in 
trust for B. and his heirs gives A. the whole legal fee 
simple. 
Challenger v. Sheppard, 8 T. R. 597. 


Devise to 933. Again, if the devise be to the trustee in trust 
trustto to pay the testator’s debts and subject thereto in trust for 


pay debts. 4| A. takes an equitable fee simple. 


be after 934. In wills made or republished on or after the 
1874. Ist of January, 1874, in no case are trustees to take an 


indefinite term of years for the purposes of the trust, and 

, any devise under which before the passing of the Act 
a trustee would have been held to take an indefinite or 
uncertain term of years, shall now be construed to pass 
the fee 


When de- 34. Where any real estate is devised to a trustee without any 
sii: ® express limitation of the estate to be taken by such trustee, and the 
shall pass beneficial interest in such real estate, or in the surplus rents and 
the whole profits thereof, is not given to any person for life, or such 
estate be- ea gre F 

yond what beneficial interest is given to any person for life, but the purposes of 
is requir- the trust may continue beyond the life of such person, such devise 
ae the hall, subject to The Devolution of Estates Act, be construed to 
Imp. Act, vest in such trustee the fee simple or other the whole legal estate 
ae c. 20, which the testator had power to dispose of by will in such real 
/ estate, and not an estate determinable when the purposes of the 


trust are satisfied. IR. S. O. 1887, c. 109, s. 34. 


Si aisibes 935. As regards the disposition of such legal estate 

Jan., 1874, a8 is not required to be vested in the trustees for the 

what e~- " active purposes of the trust: the rule is that in wills made 

by tristecs before the 1st January, 1874, where real estate is devised 
to trustees, although with words of inheritance, prima 
facie the trustees take only as much of the legal esiate 
as the purposes of the trust require. 


Blagrare y. Blagrave, 4 Exch. 550. 


| 


| 
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936. The rule applies to limitations to trustees in Trusts tu 
trust to preserve contingent remainders. Thus if lands contingent 
be devised to A. for Jife with remainder to trustees aud. 
their heirs in trust to preserve contingent remainder~ 
with remainder to the first and other sons of A. in tail and 
there are no other contingent remainders subsequently 
limited, the estate of the trustees, though not cn- 
tirely limited to the life of A., will be restricted to 
that period by implication, since the purpose of the trust 
cannot continue longer and the remainder over will be 
legal and not equitable. 

937. The rule that the estate taken by trustees is Construc- 
restricted to the quantity necessary for the performance (vine 
of trusts was carried out by the adoption of the con-}" Ar 
struction of an indefinite term of years and a determin- 
able fee. 


938. Where the estate was limited to trustees Construc- 
simpliciter or to trustees and their executors or adminis. (1° f ¢& 
trators upon trust out of the annual rents and profits ble fee. 
only to raise a given sum of money to pay debts, legacies, 
etc., with a direct devise over of the beneficial interest; it 
was held that the trustees took the legal estate only for 
an uncertain term of years sufficient to raise the entire 
sum and the estates of the devisees in remainder were 
legal estates. 

Ackland y. Lutiey, 9 A. & E. 879. 


9839. Where the devise was to trustees and their 
heirs in trust to pay debts or to raise a sum of money 
with limitations over, it was considered that the trustecs 
might take the fee simple only until the money required 
had been raised, and when it should have been raised 
without a sale, the legal fee in the trustees should _ 
determine and the devisees over take legal estates. <A 
devise to trustees in trust to pay the testator’s debts 
vests in them the absolute legal fee. But a charge of 
debts on the lands devised, the trustees not being di- 
rected to pay the debts, does not enlarge the estate of 


the trustees. 
Kenrick v. Lord Beauclerk, 3 B. & P. 178. 
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940. In wills made before the 1st of January, 1874, 
a devise to trustees and their heirs in trust to pay an an- 
nuity out of the annual rents and ‘profits only and sub- 
ject thereto in trust for A. in fee, the annuity not being 
a charge on the corpus of the lands, vests the legal estate 
in the trustees for life only during the life of the an- 
nuitant. 
Adams y. Adams, 6 Q. B. 860. 


941. But if the annuity be a charge on the corpus 
uf the land, as if lands be devised to trustees jn trust to 
pay thereout an annuity to A., and subject thereto in 
trust for B., the trustees take the fee simple. 

Fenwick v. Potts, 8 D. M. G. 506. 


942. Where a devise to trustees upon trusts which 
standing alone would not vest in them the whole legal 
estate is followed by a power to sell, lease or mortgage 
not limited to the period of continuance of the active 
trusts, the trustees are held to take the whole legal fee 
and not a mere limited estate with a super-added power 
to sell or lease. 


Watson vy. Pearson, 2 Exch. 581. 


943. Similarly a devise to trustees followed by 2 
general power of leasing vests in them a fee simple. 
Riley vy. Garnett, 3 De G. & Sm. 629. 


944. If a devise be to trustees in trust to pay the 
rents and profits to A. for life, and after his death ito 
convey the estate to B., the trustees take a fee simple. 

Shelley vy, Edlin, 4 Ad. & B. 582. 


945. The rule that the legal estate vested in trus- 
tees is limited to the amount necessary for the perform- 
ance of the active trust reposed in them is now laid down 
by the 34th section. With regard to sections 33 and 34 
their meaning and effect are thus stated by Mr. Hawkins: 

The 33rd and 34th sections of the Wills Act have been described 


as obscure and even conflicting; their meaning, however, will be 
apprehended by observing, that the 33rd section, which speaks of a 
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devise passing ‘‘the fee simple or other the whole estate or interest 
of the testator,” relates to the quantity of estate to be taken by a 
trustee for the purposes of the trust; while the 34th section, which 
declares that a devise shall vest in trustees “the fee simple or 
other the whole Jegal estate”’ in the premises devised, relates to the 
disposition of the legal estate not required for the purposes of the 
trust. The 33rd section enacts that in no case shal! trustees or 
executors be held, for the purposes of the trust, to take an indefinite 
term of years; the 34th section enacts that where the estate of the 
trustees is not expressly limited they shall in all cases take either an 
estate determinable on the life of a person taking a beneficial life 
interest in the property, or the absolute legal estute in fee simple. 


Effect of the 34th section.—The 34th section seems to have been 
chiefly aimed at the doctrine, now (as before observed) abandoned, 
of a determinable fee. Its operation in other respects will be as 
follows: 


Ist. The ordinary case of a devise to trustees in trust to pay 
the rents and profits to A. for life, and after his decease in trust for 
B. and his heirs, is left unaltered; the legal estate will still vest in 
B. after the death of A. 


So, in the case of a devise to A. for life, with the remainder to 
trustees and their heirs in trust to preserve contingent remainders, 
with remainder to the first and other sons of A. in tail, with vested 
remainders over; the estate of the trustees to preserve will still be 
restricted by implication to the life of A. 


2dly. Trusts to pay annuities will be altered. A devise to 
trustees in trust to pay an annuity to A. for life, and subject thereto 
in trust for B., will now vest in the trustees the whole legal fee 
simple, and not an estate during the life of the annuitant, although 
the annuity be payable out of the annual rents and’ profits only. 


3dly. Trusts during minority will present a difference. If the 
devise be to trustees in trust to apply the rents and profits for the 
maintenance of A. during his minority, and when A. attains twenty- 
one in trust for A. during his life, with remainders over, the legal 
estate will still as before vest in A. on his attaining twenty-one, 
inasmuch as the beneficial interest is given to him for life, and the 
purposes of the trust cannot contimue longer. 


But if the devise be (after the trust during minority) in trust for 
A. on his attaining twenty-one, in fee or in tail, and not for life 
only, the section will apply, and the whole legal estate will remain 
in the trustees, so that the estate of A. will be equitable only. 


It may be a question whether, if the trusts declared are to pay 
the rents and profits to several persons (not to one only) successively 


K.&.A.—20 
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for life, with remainders over, the legal estate will vest in the 
trustees in fee simple or for the lives of the respective persons taking 
beneficial life interests. 

The section appears to apply to every case where there is no ex- 
press limitation of the estate to be taken by the trustee, although 
the gifts over to the persons beneficially entitled may be in the 
form of a direct devise to them Thus, if the gift be, “‘I devise 
Whiteacre to A. and his heirs in trust to apply the rents and profits 
during the minority of B. for his benefit, and when B. attains 
twenty-one I devise Whiteacre to B.—” it would appear that th- 
trustecs must, notwithstanding the latter words, take the fee by 
force of the 34th section. 


The last two sections of the construction clauses of 
the Wills Act are as follows: 


35. Where any person to whom any real estate is devised for 
an estate tail or an estate in quasi entail, dies in the lifetime of the 
testator, leaving issue, who would be inheritable under such entail 
and any such issue are living at the time of the death of the testa- 
tor, such devise shall not lapse, but shall take effect as if the death 
of such person had happened immediately after the death of the 
testator, unless a contrary intention appears by the will. R. S. O. 
1887, c. 109, s. 35. 


56. Where any person being a child or other issue of the 
testator, to whom any real or personal estate is devised or bequeath- 
ed for any estate or interest not determinable at or before the death 
of such person, dies in the lifetime of the testator, leaving issue. 
and any of the issue of such person are living at the time of the 
death of the testator, such devise or bequest shall not lapse, but 
shall take effect as if the death of such person had happened im- 
mediately after the death of the testator, unless a contrary inten- 
tion appears by the will. R. 8S. O. 1887, c. 100, s. 36. 
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CHAPTER VI. 


PAYMENT OF THE RESIDUE. 


846. Where the executor hag paid all the succes- Payment 
sion duties the debts, the funeral and testamentary ex- ° residue. 
pences, and all the legacies heretofore mentioned, he 
must in the last place pay over the surplus or residue of 
the estate to the residuary legatec, or devisee, if any such 
be nominated. 


947. If the residuary legatee dies before the pay- Deat 
ment of debts, and before the amount of the surplus is jor 
ascertained, yet it shall devolve to his personal repre- 
sentative. 

Wms. p. 1316. 


948. The residuary legatee has a right to insist Rights of 
that the executor, before the end of the first year after Seliacts 
the testator’s death, shall, if possible, convert aJi the 
assets into money, and pay the funeral, testamentary ex- 
penses, debts and legacies, and hand over the clear 
residue to the residuary legatee. 


Wightwick y, Lord, 6 H. L. 217, 235. 


949. As to residuary devises. By section 27 of the Residuary 
Wills Act, unless a contrary intention appears by the vile 
will, such real estate or interest therein as is com- 
prised or intended to be comprised in any devise, which 
lapses or becomes void by reason of the death of the de- 
visee in the lifetime of the testator, or by reason of such 
devise being contrary to law, or otherwise incapable of 
taking effect, shall be included in the residuary devise 
if any contained in the will. 

R. S. O. 1897, c. 128, s. 27 (s. 27 R. S. O. 1887, c. 109). 
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950. No particular mode of expression is neces- 
sary to constitute a residuary legatee. It is sufficient if 
the intention of the testator be plainly expressed in the 
will, that the surplus of his estate, after payment of 
debts and legacies, be taken by a_ person there 
designated. 

Fleming v. Burrows, 1 Russ. 276. 


951. Where the residuary legatee is nominated. 
generally he is entitled in that character to whatever 
may fall into the residue after the making of the will by 
lapse, invalid disposition, or other accident, or by 
acquirement subsequent to the date of the will. 

Rose y. Rose, 17 Ves. 347. 


952. The foundation of the general rule in respect 
to lapsed legacies is that the residuary clause is under. 
stood to be intended to embrace everything not other- 
wise effectually given, because the testator is sup- 
posed to take the particular legacy away from the resid- 
uary legatee only for the sake of the particular legatee. 
So that upon the failure of the particular imtent the 
Court gives effect to the general intent. 

Easum vy. Appleford, 5 M. & Cr. 61, 62. 


953. When, therefore, from the construction of 
the will the presurmption in favor of such general intent 
is negatived, the rule does not apply, and the lapsed 
1egacy is undisposed of. Such is the case of a residuary 
bequest to several as tenants ip common. The ehare of, 
one dying in the testator’s lifetime does not pass. 

Bryan v. Ticigg, Ju. R. 3 Eq. 433. 


954. The testator may by the terms of the b 
quest narrow the title of the residuary legatee so as t 
exclude him from lapsed legacies, as where it appea 
to be the intention of the testator that the résidua 
legatee should have only what remained after the pay 
ment of legacies. 


Bland v. Lamb, 2 Jac. & Walk. 406. 
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955. Again, the testator may so circumscribe and Residuary 
confine the residue, as that the residuary legatee ae ex- 
instead of being a general legatee shall be a specific atte 
legatee, and then he shall not be entitled to any benefit ed legacies. 
accruing from lapse unless what shall have lapsed con- 
stitute a part of the particular residue. 


De Trafford vy. Tempest, 21 Beay. 564. 


956. Where the residuary estate is bequeathed Residue of 
to several persons in joint tenancy, if one or more ofieieation 


them happen to die in the lifetime of the testator, oregon’ 
after his death, but before the severance of the joint 
tenancy in the residue, their shares will survive to the 
others; but if the residue be given to several as tenants 
in common, the shares of the deceased shall nut go to 
che survivors, but shall devolve on the testators next of 
sin according to the Statute of Distributions as so much 
of the personal estate remaining undisposed of by the 
will, in case the death happen in the lifetime of the 
‘estator, or shall go to the personal representatives of 
‘he deceased legatee in case his death took place after 
hat of the testator. 
Peat v. Chapman, 1 Ves, Sen. 542. 

957. But where a money legacy or residue is Severance 
‘jven to more persons than one by any mode of expres: Mviinanye 
ion which denotes a severance, the legatees will be tena cesteer 
mts in common, as where the gift is to A. and B. “ share 
nd share alike,” or “equally to be divided between 
hem,” or “respectively,” or “ between them.” 

Ryves v. Ryves, lu. R. 11 Eq. 539. 


958. Where co-executors take a residue in that Co-execu- 
haracter, they take as joint-tenants; therefore: if one of cach take 
yem dies after the death of the testator, but before the renidue. 
»werance of the joint tenancy in the residue, his share 
-i1] survive to his co-executors, and his own executors 
r administrators will be excluded as well as the next 
f kin of the testator. 

Knight v. Gould, 2 M. & K. 259-303. 
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959. If the testator neither makes any disposi- 
tien of the residue, nor appoints an executor, the residue 
belongs clearly to the next of kin; but, if the testator 
appointing an executor makes no disposition of the 
residue, the question arises whether it belongs to such 
executor or to the next of kin. 


960. At law it has been the rule from the earliest 
period that the whole personal estate devolves on the 
executor, and if, after payment of the funeral expenses, 
testamentary charges, debts and legacies, there shall be 
any surplus it shall vest in him beneficially. 

Urquhart vy. King, 7 Ves. 225. 


961. In equity the rule has been the same as ut 
law, the executor by the mere force of the appointment 
takes all the undisposed of residue of the personal estate 
as well beneficial as legal. 


962. But where a necessary implication or strong 
presumption has appeared, that the testator meant to 
give only the office of executor, and not the beneficial 
interest in the residue, in all such cases the executor has 
been considered a trustee for the next of kin of the testa- 
tor, or in cases where no next of kin can be found, a 
trustee for the Crown. 


DUTIES AND POWERS WITH RESPEC ‘0 CHILDREN. 811 


CHAPTER VII. 


DUTIES AND POWERS WITH RESPECT TO CHIL 
s DREN OF DECEASED. 


963. An cxecutor often finds one of the most deli- Children 
cate parts of his duty to be that towards the children of Coda 
the deceased. If the mother survive she may not be ap- 
pointed guardian under the will and may resent the 
exclusion. Or, she may be appointed guardian and may 
marry agaif. In either case the executor will find his 
position unsatisfactory. 


964. The following provisions of the Act respecting 
Infants, R. S. 0. 1867, ¢. 168, deals with these points : * 


Custopy or INFANTS. 


1. (1) The High Court or Surrogate Court, or any Judge of either Court may 
Court, may, upon the application of the mother of an infant (who make ord- 
mnay so apply without next friend) make such order as the Court or ets Bs 
Judge sees fit regarding the custody of the infant, and the right of and right 
access thereto of either parent, having regard to the welfare of th» 0f access to 
infaut, and to the conduct of the parents, and to the wishes as wee 
of the mother as of the father, and may afterwards alter, vary or 
discharge the order on the application of either parent, or, after the 
death of either parent, of any guardiun under the Act, and in every 
case may make such order respecting the costs of the mother aud 
the liability of the father for the same, or otherwise as to costs as 
the Court or Judge may think just. 

(2) The Court or Judge may also make order for the maintenance Order as to 
of the infant by payment by the father thereof, or by payment out mainten- 
of any estate to which the infant is entitled, of such sum or sums of eae 
noney from time to time as according tu the pecuniary circumstances 
of the father, or the value of the estate, the Court or Judge thinks 
just and reasonable. It. S. O. 1887, ¢. 137, 8. 1. 


2. No order directing that the mother shall have the custody of Or Order not 
1ecess to an infant shall be made by virtue of this Act, in favour of be made 

‘ ‘ ‘ . in favour 

1 mother against whom adultery has been established by judgment in o¢ mother 


im action for criminal conversation at the suit of her busband ee of 
igainst any person. KR. 8. O. 1887, c. 137, 8. 2. altery. 


*In quastions relating to the custody and education of infants, the 
Rules of Equity shall prevail. Jud. Act R, 8. O. 1897, c. 51, 8. 58 (12). 
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INFANTS REAL ESTATE. 


3. (1) Where an infant is seised or possessed of or entitled to 
any real estate in fee or for a term of years, or otherwise howsoever, 
in Ontario, and the High Court is of opinion that a sale, lease or 
other disposition of the same, or of a part thereof, is necessary o- 
proper for the maintenance or education of the infant, or that, by 
feason of ony part of the property being exposed to waste aid 
dilapidation, or to depreciation from any other cause, his interest. 
requires or will be substantially promuted by such disposition, the 
Court may order the sale, or the letting for a terin of years, or other 
disposition of such real estate, or any part thereof, to be made 
under the direction of the Court or one of its officers, or by the 
guardian of the infant, or by a person appointed by the Court for 
the purpose, in such manner and with such restrictions as to ih: 
Court may seem expedient, and may order the infant to convey the 
estate as the Court thinks proper. 


(2) But no sale, leuse, or other disposition shall be made again-t 
the provisions of a will or conveyance by which the estate has beea 
devised or grauuted to the infant or for his use. R. S. O. 1887, c. 13%, 
Sorat; 


4. The epplication shall be in the name of the infant by his next 
fricnd, or by his guardian; but shall not be made without the consent 
of the infant ir he is uf the age of fourteen years or upwards, unless 
the Court otherwise directs or allows. RK. S. O. 1887, c. 137, s. 4; 
Ont. Acts, 189/, c. 6, 8. 3. 


5. Where the Court deems it convenient that a conveyance 
should be executed by some person in the place of an infant, the 
Court may direct sone other person in the place of the infant to 
convey the estate. KR. S. O. 1887, ¢. 137, 5s. 5. 


6 Every such conveyance, whether executed by the infant or 
some person appointed to execute the same in his place, shall be as 
effectual as if the infant had executed the same, and had been of the 
age of twenty-one years at the time. RK. S. O. 1887, ¢. 137, 8. 6. 


7. The moneys arising from such sale, lease, or other disposition, 
shall be laid out, applied and disposed of in such manner as the Court 
directs. KR. S. O. 1887, c. 137, s. 7. 


8. Un any sale or other disposition so made, the money raised, «ar 
the surplus thereof, stall be of the same nature and character as the 
estate sold or disposed of; and the heirs, next of kin, or other repre- 
sentatives of the infant, shall have the like interest in any surplus 
which may remain of the money at the decease of the infant, as thes 
would have had in the estate sold or disposed of, if no sale oz 
other disposition had been made thereof. TR. S. O. 1887, ¢. 137, s. 8. 
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APPOINTMENT OF GUARDIANS. 


11. The Surrogate Court for the county within which an infant Right to 
resides, may appoint the father of the infant to be guardian; or may SPpeint 
with the conseut of the father appoint some other suitable person or Fon 
persons; but if the infant is of the age of fourteen years or over, ¢. 59. 
neither of such appointments shall be made without the consent of 
the infant: or, if the infant has no father living, or any legal guardian 
authorized by law to take the care of his person and the charge of 
his estate, the said Court may appoint a zuardian or guardians of the 
infant; and letters of guardianship granted by a Surrogate Court 
shall have foree and effect in all parts of Ontario; and au official 
certificute of the grant may be obtained as in the case of administra- 
tion; and a return of every appointment and removal of a guardian 
shall be made by registrars respectively to the Surrogate Clerk in Jike 
Manner as is required by The Surrogate Courts Act in the case of 
grants of prohate or administration; but this section shall not be 
construed as depriving the Iligh Court of jurisdiction in such 
matters. R. S. O. 1887, c. 137, s. 10. i 


12. Upon the written application of the infant, or the friend or When 
friends of the infant, residing within the jurisdiction of tlie Surrogate Judgcs of 
Court to which application is nade, und after proof of twenty days’ SAN a 
public notice of the application, in some newspaper published w.thin appoint 
the coumty or district of the Surrogate Court to which the application guardians. 
is made, the Judge of the Court may appuint some suitable and 
liscreet person or persons to be guardian or guardians of the jnfani. 


esis, Cost, Boll. cnt Acts, 1992, ¢.20,-8.. 1. 


13. Subject to the provisions of the Act respecting the accept:nce Such guar- 
dians to 


»f certain incorporated companies as sureties, the Judge shall take ©!8 
from every guardian appointed under sections 11 and 12, a bond in Sree Oe 
the name of the infant, in such penal sum and with such securities bond. 

as the Judge directs and approves, having regard to the cireum- 

-tances of the case, and such bond shall be conditioned that the said 

guardian will faithfully perform the said trust, and that he, or his 
»xecutors or administrators, will, when the said ward becomes of Gondinnn 
che full age of twenty-one years, or whenever the said guardian: of Bond. 
ship is determined, or sooner if thereto required by the said 
3urrogate Court, render to his ward, or to his executors or adminis_ 

-rators, a true and just account of all goods, moneys, interest, rents, 

profits or other estate of the ward, which shall have come into the 

sands of the guardian, and wil! thereupon without delay deliver and pes 
yay over to the said ward, or to his executors and administrators. Doceiee 
-he estate or the sum or balance of money which may be in the hands 

»f the said guardian belonging to the ward, deducting therefrom and 

retaining a reasonable sum for the expenses and charges of the 
guardian, and the bond shall be recorded by the registrar of the 

Court in the books of his office. R. S&S. O. 1887, ¢. 137, s. 12. 
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On death 14. (1) On the death of the father cf an infant, the mother, if 
Behe surviving shall be the guardian of the infant, either alone, when no 
be guard- guardian has been appointed by the father, or jointly with ans 


ian alone guardian appointed by the father. 


‘or jointl f : 
with f (2) Where no guardian has been appointed by the father, or if 
others. the guardian or guardians appointed by the father is or are dead, or 


refuses or refuse to act, the High Court or Surrogate Court, or any 
Judge of either Court, may from time to time appoint a guard’a: 
or guardians to act jointly with the mother, as such Court or Judg: 
shall see fit. KR. S. O. 1887, e. 137, 8. 13. 


Mother 15. +1) The mother of an infant may, by deed or will, appoim 
pant eee any person or persons to be guardian or guardians of the infant 
dian in after the death of herself, and the father of the infant (if the infant 
certain be then unmarried), and where guardians are appointed by both 


cases, ee 
parents tpey shall act jointly. 


(2) ‘she mother of an infant may, by deed or will, provisionilly 
nominate some fit person or persons to act as guardian or guard ans 
of the infant after ber death jointly with the father of the infant. 
and the Court or a Judge after her death, if it be shewn to the 
satisfaction of the Court or a Judge that the father is for any 
reason unhktted to be the sole guardian of his children, may confirm 
the efpointment of such guardian or guardians, who shall thereup>n 
be empowered to act as aforesaid, or make such other order in 
respect of the guardianship as the Court or Judge shall think right. 
R. S. O. 1887, ¢. 137, s. 14. 


Direction 1G. In the event of guardians being unable to agree among them- 


by C F : : 
on Waid selves or with the father upon a question affecting the welfare of an 


affecting infant, any of them or the father may apply to the Court for its 


infants. direction, and the Court or Judge may make such orders regarding 
the matter in difference as to the Court or Judge seems proper. HR. 
S. O. 1887, ¢. 147, 8. 18. 

ones 17. Testamentary guardians and trustees, and guardians appvint- 

a : . . ° 

Son ed or constituted by virtue of this Act shall be removable by the 
Court or Judge, for the same causes as other guardians and trustees 
R. S. O. 1887, ¢. 187, s. 16. 

bible Sur- 18. The Surrogate Court or Judge referred to in sections 1, 14, 15. 

roguate : ‘ ’ 

reine one 16 and 17, is the Surrogate Court or Judge of the county where the 


Judge to infant or respondents, or any of them, reside. R. 8. O. 1887, c. 137. 
act. 8. th: 


AUTHORITY OF GUARDIANS. 


ie: 19. Unless where the authority of a guardian appointed or cen- 
¥- stituted under sections 14 or 15 i is otherwise limited, the guardian of 


any infant appointed or constituted under or by Virtue of this Act 
during the continuance of his guardianship: 


DUTIES AND POWEKS WITH RESPECT TO CHILDREN. 815 


(1) Shall have authority to act for and on behalf of the said To act fr 


vard; ward. 
(2) May appear in any Court and prosecute or defend any action To appear 
n his or her name; in actions. 
(3) Shall have the charge and management of his or her estate, To man- 
‘eal and personal, and the care of his or her person and education; sceneries 


(4) And in case the infant is under the age of fourteen years, estate, etc. 


nay, with the approbation of two of Her Majesty's Justices of the Tv ie 
?eace, and the consent of the ward (or in case the infant is not under aoprenucl 


he age of fourteen years, then with the consent of the ward only), 

Nace and bind him or her an apprentice to any lawful trade, pro- 

‘ession or employment: the apprenticcship, in case of males, not (arsine 
o>xtending beyond the age of twenty-one years, and in cuse Of tion of 
‘emales, not beyond the age of eighteen years, or the marriage of SPIHEntist: 
he ward within that age. R. 8. O. 1887, ¢. 137, s. 18. conte 


(2) Payment for Maintenance. 


965. Ar. executor will be guilty of a devastavit if Executor — 
ae applies the assets in payment of a claim which he is cri 
10t bound to satisfy: as if he makes disbursements in the “°° 
schooling, feeding or clothing of the children of the de- 
veased subsequent to his decease. 


Giles v. Dyson, 1 Stark. N. P. C. 32. 


966. An executor cannot without risk pay any Executor 
part of the legacy bequeathed to an infant either to the payin. 
infant or any person for his use. Therefore the executor fan's ew 
was formerly not justified in applying any part of thie fant. 
sapital of the legacy for the maintenance or advance- 
ment of the child, or for any other purpose than mere 
necessaries without the sanction of the Court. But with 
respect to the interest of the sum bequeathed, the execu- 
tor may apply a requisite part of it for the support of the 
infant legatee without the authority of the testator, if 
he does no more than the Court would have directed if 
it had been resorted to in the first instance. 


967. As to payments for maintenance out of the Mainten- 
A ¥ Ae tee ance out of 
income, they can be made only when the legacy is vested j,,come. 
in possession; not when it is vested and payable in fu- 


turo, nor when it is contingent. 
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968. An executor must be careful not to pay 
money for the maintenance of an infant until it is clear 
that on a final settlement of all claims relating to the 
testator’s estate there will be a clear fund out of the 
income of which maintenance can be provided. 


969. The gift of a legacy not vested in possession 
carries with it the right to intermediate maintenance 
whenever the will either expressly or by implication 
authorizes the provision of maintenance. 


970. An intention ig implied in the absence of 
directions to the contrary. 


1. Where the donor was the father of the legatee, or 
stood in loco parentis towards him. 


2. Where a legacy is given contingently to members 
of a class of infants (a). If it is inevitable that one or 
more of the members of a class will ultimately take, or 
(b), if the consent of all parties who may be ultimately 
interested in reversion or otherwise, has been obtained. 


97E. By advancement of infants is meant pay- 
ments made for the purpose of insuring a permanent 
benefit to an infant generally by establishing him in somv 
profession or carecr. Advancement out of capital is 
governed by the rules stated above with regard to main 
tenance, 


972. Where the testator is the parent or in Toco 
parentis of an infant legatee, whether the legacy be con. 
tingent or vested, the interest on the legacy shall be al- 
lowed as maintenance from the time of the death of the 
testator. 


973. Where a bequest is vested aud immediate 
so that the legatee if he were of age would be entitled 
to receive his legacy at the end of the year from the 
testator’s death, the Court will order maintenance out 
of the interest of the legacy, although no express pro- 
vision be made for the maintenance, and even though 
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the income be expressly directed to accumulate, pro- 
vided the parents of the infant legatee are unable to 
maintain him. No allowance will be made if the par- 
ents be of ability. No maintenance will be ordered out 
of the interest where the legacy is contingent, unless, 
perhaps, by the consent of the legatees over, in instances 
where they are competent to give it. 
‘Evang v. Massey, 1 Yonge & Jerv. 196. 


O74. A discretion given to executors 10 apply the Discretion 
interest of a legacy to the maintenance and education of (0 o%*™ 
the legatees, nephews, and neice of the testator, is not 
subject to the control of the court where there is no 
charge of fraud or the like against the executors. 

Foreman v. McGill, 19 Chy. 210. 


975. Where an infant’s fund is in Court or under Summary 
the control of the Court, a summary order may be pramit: seca g 
ed for the application of it in maintenance, upon a simple tenance. 


notice of motion. 


976. But if the money is outstanding in the hands 
of trustees or others, unless they submit to the jurisdic- 
tion, summary proceedings are inappropriate. 


977. Anda summary application by the guardian of 
infants for payment to him or into Court, by the admin- 
istrator of the estate of the infants’ father, of a fund in 
his hands, was dismissed, where it was opposed by the 
administrator. 

Re Coutts, 15 P. R. 162. 


Maintenance, devise for. 


Howe v. Carlaw, 15 O. R. 697. 
Donald vy. Donald, 7 O. R. 669. 


Religious education. 
Re Chillman, 24 O. R. 268. Notes to Holmested & Langton, 
p. 195. 
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CHAPTER VIII. 


DISTRIBUTION SINCE 1ST JULY, 1886. 


978. In ancient time when a man died without 


making any disposition of such of his goods as were tes ¢ 


table, it was said that the king, who is parens patria, 
and has the supreme care to provide for all his subjects, 
used to seize the goods of the intestate to the intent that 
they should be preserved and disposed of for the burial 
of the deceased, the payment of his debts, to advance his 
wife and children, if he had any, and, if not, those of his 
blood. * ° 


e 
979. This prerogative the king continued to ex- 
ercise for some time by his own ministers of justice, and 
probably in the County Court, where matters of all kinds 
were determined; and it was granted as a franchise to 
many lords of manors, and others who had a prescrip- 
tive right to grant administration to their intestate 
tenants and suitors in their own Courts Baron and 
other Courts. Afterwards the Crown, in favour of the 
Church, invested prelates with this branch of the pre- 
rogative, for it was said none could be more fit to have 
such care and charge of the transitory goods of the de- 
ceased than the Ordinary, who all his life had the cure 
and charge of the soul. The goods of the intestate being 
thus vested in the Ordinary, as trustee, to dispose of 
them in pios usus, it was found that the clergy took to 
themselves, under the name of the Church and the poor. 
the whole of the residue of the deceased's estate after 
the partes rationabiles of the wife and children had been 
deducted, they paying even his lawful debts and.charges 
thereon. 
* Paragraphs 978, 979 and 980 appear supra as paragraph 37. It is 


better to repeat them here in full in order to make a complete statement 
of the subject of distribution. 
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980. By Stat. Westm. 2 (13 Ed. I. c. 19), it was 12 Kaw. 1. 
enacted that the Ordinary should be bound to pay the* ™ 
debts of the intestate, as far as his goods extended, in 
the same manner that executors were bound in case the 
deceased had left a will. 


98k. However, in Snelling’s case, it was resolved Ordinary 
that if the Ordinary took the goods into possession, he abus : 
was chargeable with the debts of the intestate at com- 
mon law, and that the Statute Westminster 2 was made 
in affirmance of the common law; but, though the Ordin.- 
ary was either at common law or by force of this statute 
liable to the creditors for their just and lawful demands, 
yet the residuum, after payment of debts, remained still 
in bis hands, to be applied to whatever purpose the con- 
science of the Ordinary should approve. The flagrant 
abuSes of which power occasioned the Legislature to in 
terpose in order to prevent the Ordinaries from keeping 
any longer administration in their own hands or those 
of their immediate dependents. ‘Therefore Stat. 81 Edw. 
III. Stat. 1, e. 2, provides: 

** That in case where a man dieth {intestate the Ordinarys shall 
depute of the next and most lawful friends of the dead person intes- 
tate to administer his goods, which persons so deputed shall have 
action to demand and recover as executora the debts due to the 
said deceased intestate in the King's Court to administer and dis- 
pend for the soul of the dsad, and shall answer also in the King's 
Court to others to whom the said deceased was holden and bound 
in the same manner as executors shall answer, and they shall be 


accountable to the Ordinarys as executors be in the case of testament 
as well as of the time )nst as of the time to come. 


982. This is the original administrative. They Original 
were the officers of the Ordinary, appointed by him in eerie 
pursuance of the statute, and their title and authority officers. 
were derived exclusively from the Ecclesiastical Judge 
by grants which were denominated letters of admin- 
istration. 

988. After the Ordinary was divested of the Spiritual 
power of administering am intestate's effects, and com- (vivre 


pelled to delegate such authority to the relations of the ee 
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deceased, the spiritual Court attempted to enforce a dis- 
tribution, and took bonds of the administrator for that 
purpose; such bonds were prohibited by the temporal 
courts, and declared to be void in point of law, on the 
ground that by the grant of administration the ecclesias- 
tical authority was executed and ought to interfere no 
further. Thus the administrator was entitled exclusively 
to enjoy the residue of the testator’s effects, after pay- 
ment of the debts and funeral expenses. 


984. The hardships of this privilege upon those 
of kin to the intestate, in equal degree with the adminis- 
trator, was the occasion of making the Statute of Dis- 
tribution, 22 & 23 Chas. II. c. 10. That statute, after 
empowering the Ordinary on the granting of adminis. 
tration to take a bond of the administrator, with two or 
more sureties, proceeds in section 3 to enact as follows: 
“ And also that the said Ordinaries and Judges respec. 
tively shall, and may, and are enabled to proceed ani 
call such administrators to account for and touching the 
goods of any person dying intestate; and, upon hearing 
and due consideration thereof, to order and make just 
and equal distribution of what remaineth clear (after all 


debts, funeral, and just expenses of every sort first al- | 


lowed and deducted,) amongst the wife or children or chil- 
dren’s children, if anv such be; or, otherwise, to the next 
of kindred to the dead person, in equal degree or legally 
representing their stocks pro suo cuique jure according 
to the laws in such cases and the rules and limitation 
hereafter set down ; and the same distributions to de- 
cree and settle and to compel such administrators to 
observe and pay the same by the due course of his ma. 
jesty’s ecclesiastical laws; saving to every one supposing 
him or themselves aggrieved their right of appeal as was 
always in such cases used.” 


985. And by section 5 it is further enacted: 


“That all ordinaries, and every otber person who by this Act 
is enabled to make distribution of the surplusage of the estate of 
any person dying intestate shat! distribute the whole surplusage 
of such estate or estates In manner and form following: that is tc 
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say, one-third part of the said surplusage to the wife of the intes- Provisions 
tate, and all the residue by equal portions to and alpongst the f pee 
ebildren of such persons dying intestate, and such persons as legally utioe: ; 
represent such children, in case any of the said children be then 

dead, other than such child or children (not being heir-at-law) who 

shall have any estate by the settlement of the intestate, or shall be 
advanced by the intestate in his lifetime by portion or portions 

equal to the share which shall by such distribution be allotted to 

the other children to whom such distribution is to be made. And 

in case any child other than the heir-at-law, who shall have any 

estate by settlement from the said intestate, or shall be advanced 

by the said intestate in his lifetime by portion not equal to the share 

which shall be due to the other children by such distribution as 
aforesaid; then so much of the surplusage of the estate of such 
intestate to be distributed to such child or children as shall have 

any Jand by settlement from the intestate, or were advanced in the 
lifetiuw of the intestate, as shall make the estate of all the said 
children to be equal, as near as can be estimated; but the heir-at- 

law, notwithstanding any land that he shall have by descent or 
otherwise from the intestate, is to have an equal part in the dis- 
tribution with the rest of the children without any consideration of 

the value of the laud which he hath by descent or otherwise from 

the intestate. 


And by section 6, * In case there be no children, nor any legal 
representatives of them, then one moiety of the said estate to be 
allotted to the wife of the intestate, the residue of the sald estate 
to be distributed equally to every of the next of kindred of the in- 
testate who are in equal degree, and those who legally represent 
them.” 


And by section 7, it is provided, *“‘ That there be no representa- 
tions admitted among collaterals after brothers and sisters children, 
and in case there be no wife, then all the said estate to be dis- 
tributed equally to and amongst the children; and in case there be 
no child, then to the next of kindred in equal degree of or unto the 
intestate and their legal representatives as aforesaid, and in no 
other manner whatsoever.” 


And by section 8 it is likewlse enacted, ‘ To the end that a 
due regard be had to creditors that no such distribution of the goods 
of any person dying intestate be made till ofter one year be fully 
expired after the intestate’s death, and that such and every one 
to whom any distribution and share shall be allotted shall give bond 
svith sufficient sureties in the said Courts, that if any debt or debts 
truly owing by the intestate shall be afterwards sued for and re- 
covered, or otherwise duly made to appear, that then and in every 
such case he or she shall respectively refund and pay back to the 
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administrator his or her rateable part of that debt or debts, and 
of the costs of suit and charges of the administrator by reason of 
such debt out of the part and share so as aforesaid allotted to him 
or her, thereby to enable the said administrator to pay and satisfy 
the debt or debts so discovered after the distribution made as 
aforesaid.” 

Finally, by section 9, it is enacted, ‘‘ That in all cases where 
the Ordinary hath used heretofore to grant administration cum 
testamento annexo he shall continue so to do, and the will of the 
deceased in such testament expressed shall be performed and ob- 
served in such manner as it should have been if this Act had never 
been made.” 


Doles . 986. The closing words of section 4 (1) of the De 
tates Act. VOlution of Estates Act extend to all property, real and 
personal, of persons dying on and after Ist July, 1886, the 
rules of distribution theretofore in force for personal 
property only. The words are “and so far as the said 
property is not disposed of by deed, will, contract or other 
effectual disposition, the same shall be distributed as . 
personal property not so disposed of is hereafter to be 


distributed.” 


Bow re os7. Personal property in Ontario is distributed 
perty tn according to the rules laid down by the Statute of Dis- 
distri. | tributions, 22 & 23 Chas. II. c. 10. By virtue of chapter 
buted. 111 of the Revised Statutes of 1897, an Act adopting the 
law of England in certain matters, the statute of Distri- 
butions, with its amendments, became part of the law of 
Ontario as modified by our Statutes passed since 15th 
October, 1792. 
See Lamb v. Cleveland, 19 8. C. R. 83. 


988. It is necessary therefore to state the rules laid 
down by 22 & 23 Chas. IT. c. 10, amended as just stated: 


First, of the Rights of the Widow. 


Rights of 989. If the intestate leaves children as well as a 

the widow. Widow, one-third shall go to the widow and the residue 
among the children. If there be no children, or lineal 
descendants of children subsisting, then a moiety shall 
go to the widow and a moiety to the next of kindred. 
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9990. As to estates of persons dying after the Ist 
Fuly, 1895, the Devolution of Estates Act provides as 
‘ollows (section 12). 


12. (1) The real and personal estate of every man dying, after wigowen- 
he first day of July, 1895, intestate and leaving a widow but no titled to 
ssue, shall in all cases where the net value of such real and Whole es- 


tate not 
ersonal estate does vot exceed $1,000, belong to his widow abso- exceeding 
utely and exclusively. Ont. Acts, 1895, c. 21, s. 2. $1,000 


(2) Where the net value of the real and personal estate of any Where 
xerson who shall die intestate as in this section mentioned shall estate ex- 
‘xceed the sum of $1,000, the widow of such intestate shall, after $1,000 
mayment of debts, funeral and testamentary expenses, and ex_ ies 
venses of administration, be entitled to $1,000, part thereof abso- 
utely and exclusively, and shall have a charge upon the whole 
f such real and personal estate, after payment as aforesaid, for such 
31,000, with interest thereon from the date of the death of the 
ntestate at 4 per cent. per annum until payment, Ont. Acts, 1895, 

21, 3. 3. 


(3) The provision for the widow intended to be made by this Widow's 
ection shall be in addition and without prejudice to her interest pueremare 
ind share in the residue of the real and personal estate of the oy ian 
ntestate, remaining after payment of the sum of $1,000 and intercat 
igs aforesaid, in the same way as if such residue had been the - 
whole of the intestate’s real and personal estate, and this section 


iad not been enactcd. Ont. Acts, 1895, c. 21, s. 4. 


991. Provision is made by the same Act for an elec- oui ih 
‘ion by the widow between the rights thereby conferred : 
ind her dower. 


4. (2) Nothing in this Act shall be construed to take away a Saving as 
vidow’s right to dower; but a widow may by deed or instrument % dower. 
n writing, attested by at least one witness, elect to take her tnterest 
inder this section in her husband's undisposed of real estate, in lieu 
f all claims to dower in respect of real estate of which her husband 
vas at any time seised, or to which at the time of his death he was 
veneficially entitled; and unless she so elects she shall not be 
ntitled to share under this section in the undisposed of real estate 
iforesaid. 


992. Where a widow desires to take, under the De- Mede of 
rolution of Estates Act, her interest in the proceeds of ee: 
her husband’s undisposed of real estate, in lieu of dower, 
she must so elect by an instrument in writing, pursuant 
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to sec. 4, sub-sec. 2, even where the lands have been sold 
under an order of the Court at her instance, free from 
her dower, and the proceeds are in Court. 


Re Galicay, 17 O. R. 49. 


Where 993. Section 4 of the Devolution of Estates Act, 


idow h . 
Socen tata which gives the widow the right of election, between her 


an eauiv®- dower and a distributive share in her deceased's hus. 
of dower. band’s lands, does not apply where by marriage settle- 
ment she has accepted an equivalent in lieu of dower. 
In such case she has no right to any share in the lands 


Toronto General Trusts Co. v. Quin, 25 O. R. 250. 


As to election by widow. 


See Reid v. Harper, 16 O. R. 422, and Re Ingolsby. 10 QO. 
R. 283. : 


994. As to application by personal representative 
to sell free from dower, see paragraph 265 ante. 


Widow 995. Under 58 Vict. ch. 21 (O.), now section 12 of 
having re- PQ. cap. 127, the widow of an intestate who has left 


raanbsene no issue is entitled to $1,000 out of his real estate iu 


ercount- Ontario, notwithstanding that she may have received 
other benefits under the laws of another country out of | 


ries, 


his estate in that country. 
Sinclair v. Brown, 20 O. R. 370. 





Miele 996. When on administration by the Court of the | 
after eas estate of an intestate lands have been sold, the widow. 


sold by 


Court. dithough declared entitled to dower by the judgment. 
may, though more than a year has elapsed from the 
death of her husband, elect to take her distributive 


share in lieu of dower, provided the estate be not vet. 
distributed on the footing of her having retained her | 


dower right. 
Baker v. Stuart, No. (2), 29 O. R. 3888, 25 A. R. 445. 
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Second, the Rights of the Husband. 


997. A husband being entitled to the grant of ad- Rights of 

1inistration of his wife’s effects, was therefore before the Ebene 
tatuté of Distributions held entitled, as all administra- 
ars were, to the exclusive enjoyment of the residue. 
oubts, however, arose whether the husband’s right was 
ot superseded by that Statute. The Statute of Frauds, 
9 Car. Il. c. 3, 8. 25, set this doubt at rest by providing 
iat the husband should still continue to hold the right 
f claiming administration of his wife’s estate and to 
ujoy the benefit of that estate as theretofore. 


Where husband has renounced, see Dorsey v. Dorsey, 30 
O. R. 183. 


998. Section 5 of the Devolution of Estates Act 
ow provides as follows for the distribution of the prop- 
rty of a married woman deceased intestate. 


5. The real and personal property whether separate or other- Distribu-' 
ise, of a married woman in respect of which she dies intestate tion of 
iall be distributed as follows: One-third to her hushand, if phe ope creed 
aves issue, and one-half if she leaves no issue, and subject thereto Wcman 
all go and devolve as if her husband had pre-deceased her. A 


nt. Acts, 1897, c. 14, s. 32. 


999. Section 4 (3) of the Devolution of Estates Act 
rovides as follows: 


(3) Any husband who, !f sections 3 to 9 of this Act had not pass- Saving as 
would be entitled to an interest as tenant by the curtesy in any eee dr 
al estate of his wife, may by deed or instrument in writing terest in 
ecuted within six months after his wife’s death, and attested by property 
least one witness, elect to take such interest in the real and ° wife. 
rsonal property of his deceased wife as he would have taken if 

e said sections of this Act had not passed, in which case the 
isband’s interest therein shall be ascertained in all respects as if 

e said sections had not passed, and he shall be entitled to no 

rther interest under the said sections of this Act. R. S. O. 1887, 

108, 8. 4. 


’ 


1000. Before leaving the subject of dower and cur- 
‘sy, it is well to notice section 59 of the Devolution of 
states Act, which is as follows: 


59. The estate of the husband as tenant by the curtesy, or of & Curtesy 
idow as tenant in dower, shall not be affected by any of the dower and 
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provisions of the last preceding twenty-two sections of this Act, nor 
except as provided by section 31 of The Wills Act of Ontario, shall 
the same affect any limitation of any estate by deed or will, or apy 
estate which although held in fee simple or for the life of another, is 
so held in trust for any other person, but all such estates shill 
remain, pass and descend, as if the last twenty-two sections of this 
’ Act, numbered from 37 to 58, both inclusive, had not been passed. 
R. S. O. 1887, c. 108, s. 49. 


1001. Section 37 says that sections 56 to 67 inclt- 


sections 37 siye (therefore including section 59), shall as to the estates 


of persons dying on or before the 1st day of July, 189%, 
apply only subject to the provisions of sections 1 to 21 
inclusive. Now, section 59 states that with regard to 
limitations by deed or will estates pur autre vie and 
trust estates, the sections numbered from 37 to 58, both 
inclusive, do not exist. Therefore the restriction on the 
construction of section 59 laid down by section 37 does 
not exist. Hence section 59 is independent of sections 
1 to 21. Then how do these estates descend—not under 
sections 1 to 21, nor under sections 37 to 58. Some 
amendment is surely necessary in these clauses. 


Third, the Rights of the Children and Lineal Descend- 
ants of the Deceased Person. 


1002. After the allotment of a third to the widow, 
the statute directs a distribution of the residue by equal 
portions to and amongst the children of the intestate, 
and “such persons as legally represent such children,” 
in case any of the said childrem be then dead. 


1008. In case there be no wife, then by section 7. 
“all the estate is to be distributed to and amongst the 
children.” 


1004. By the words “such as legally represent 
such children,” their representatives to the remotest 
degree are admitted; but the term must be understood 
of descendants, and not next of kin; as, for example, if 
a son of the intestate is dead, leaving a widow and child, 
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‘>he widow shall take nothing and the child the whole of 

-he father’s share; yet the widow, though not strictly 

yne of the next of kin, is, in the same sense as the child, 

| legal representative of the personal estate of the father. 
Price v. Strange, 6 Madd. 161, 162. 


1005. Where none of the intestate’s children are Children 
iead after the wife has had the third ellotted to her, the “equally 
remaining two-thirds shall, in pursuance of the statute, 
ye equally divided among all the children of the intes- 
tate, as in this case they all claim in their own right. 


1006. A brother or sister of the half-blood are Half 
2qually entitled to a share with one of the whole blood, soe: 
inasmuch as they are both equally near of kin to the 
intestate. 

Smith v. Tracey, 1 Mod. 209. 


1007. A posthumous child bas also the same rights, Leeda 
but such a child is only to be treated as a born child child. 
where such construction is necessary for the benefit of 
that child. 

Blasson v. Blassun, 2 De G. J. & Sm. 665. 


3008, If the intestate leave only one child, such inveetate 
case is not to be considered as omitted. By the statute, only Ae 


therefore, in case an intestate also leave a wife, she shall child. 
only bave a third part, and the other two-thirds shall go 

to such child; and where the intestate leaves an only 
child, and no widow, although, literally speaking, there 
can be no distribution, yet such only child shall be en- 
titled to the whole personal estate. 


1009. Where there is but one person entitled to Co-heirs 


one ° eas to 
inherit according to the provisions of section 37 and fol- tenant in 
lowing sections of the Devolution of Estates Act, he shall fo’ 
dants, 

* Descendants and relatives of the intestate begotten before his ele Bore 
death, but born thereafter, shall in all cases inherit in the same goth of 
manner as if they had been born in the lifetime of the intestate and jntestate 
had survived him. R. S. O. 1897, c. 127, s. 57. tvinherit. 

Children and relatives who are illegitimate shall not be entitled Illegiti- 
to inherit under any of the provisions of this Act. R. S. O. 1897, mate per- 


sons not te 
¢. 127, 8. 58. inherit. 
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take and hold the inheritance solely; and where an in- 
heritance or a share of an inheritance descends to several 
persons under such provisions, they shall take as ten- 
ants in common in proportion to their respective rights. 
R.S. O. 1897, c. 127, 8. 56. 


1010. Inasmuch as sections 38 to 55 are by fection 
37 declared not to apply to estates of persons dying on or 
after the 1st day of July, 1886, and as section 56 with 
other sections following it to 67 inclusive, apply as to 
estates of such last mentioned persons only subject to 
the provisions of sections 1 to 21 inclusive, and as there 
is nothing in sections 1 to 21 inclusive to conflict with 
section 56, it is presumed that section 56 does apply to 
the estates of persons dying on or after the 1st day of 
July, 1886, although it says itself it does not. If it does, 
it follows on this point the construction of the Statute 
of Distributions. 


1OL. Where the intestate’s children are all dead, 
all of them having left children, the parties take per 
capita, or, in other words, equal shares in their own 


right. 


2 Black Comm. 517. 


1O12. Where some of the intestate’s children are 


dead, some living, and some dead, and such as are dead have each 


living. 


Distine- 
tions be- 
tween 

ev. of 
Estates 
Act and 
Statute of 


of them left children; in this case, the children of the 
deceased children take per stirpes, that is to say, not ir 
their own right, but by representation. 


1013. Sections 60 to 63 inclusive of the Devolution 
of Estates Act deal with the subject of advancement. 
They apply to both real and personal estate. The dis- 
tinctions between them and the Statute of Distributions 


Die ss should be borne in mind. The Statute of Distributions 


to Vvan- 
cement, 


does not require that there should be any expression by 
the intestate or the child in writing, and only applies to 
intestate fathers. Section 60 of the Devolution of Es- 
tates Act is more express in its provisions than the 
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Statute of Distributions. The sections of the Devolu- 
tions of Estates Act are as follows: 


60. If any child of an intestate has been advanced by the Cases of 
intestate by settlement, or portion of real or personal estate, or both children 
of them, and the same has been so expressed by the intestate in pepe Hare 
writing, or so acknowledged in writing by the child, the value vanced 
thereof shall be reckoned for the purposes of this section only, as by settle- 
part of the real and personal estate of such intestate descendible to es 
his heirs, and to be distributed to his next of kin according to law; 
and if such advancement is equal or superior to the amount of the 
share which such ch‘ld would be entitled to receive of the real and 
Personal estate of the deceased, as above reckoned, then such 
child and his descendants shall be excluded from any share in the 
real and personal estate of the intestate. R.S.O. 1887, c. 108, s. 50. 


G1. If such advancement is not equal to such share, such child If such 


and his descendants shall be entitled to receive so much only of the Me pee 


personal estate, and to inherit so much only of the real estate of the not equal. 
intestate, as is sufficient to make all the shares of the children in 

such real and persona) estate and advancement to be equal, as 

nearly as can be estimated. R. 8S. O. 1887, c. 108, s. 51. 


62. The value of any real or personal estate so advanced shal! Value of 


be deemed to be that, if any, which has been acknowledged by the ae 
child bs any instrument in writing, otherwise such value shall be acvenced 


estimated according to the value of the property when given. IR. 8. O mated. 
1887, c. 108, s. 52. 

63. The maintaining or educating, or the giving of money to ® Education, 
child, without a view to a portion or settlement in life shall not beete., not 
deemed an advancement within the meaning of this Act. R. S. Odes eae 
1887, ¢. 108, s. 53. 

1014. The end and intent of the statute was to Advance 
make provision for all the children of the intestate™”” 
equally as near as could be estimated. Accordingly the 
5th section of the statute proceeds to provide that no 
child of the intestate, except the heir-at-law, who shall 
have any estate in land by the settlement of the intes- 
tate, or who shall be advanced by the intestate in his 
lifetime by pecuniary portion equal to the distributive 
shares of the other children, shall participate with them 
in the surplus; but if the estate so given to such child by 
way of advancement be not equivalent to their shares, 
then such part of the surplus as shall make it so shall be 
allotted to them and their heirs. 

2 Black Comm. 516. 
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ae 1015. This provision applies only to the distribs- 
not’ _ tion of the estate of the intestate father; and, therefore, 
eis if a mother, being a widow, advances a child and dies 


hotch pot. intestate, leaving many children, the child advanced shall 
not bring what he received from his mother into hotch- 
pot. 


Bennet v. Bennet, 10 C. D. 474. 
See paragraph 1013 above, 


eng eee 1016. The statute takes nothing away that has been 
vanced given to any of the children, however unequal that may 
proper’ have been, how much soever it may exceed the remainder 
of the personal estate left by the intestate at his death, 
the child may, if he pleases, keep it, and if he be not con- 
tented, but would have more, then he must bring into 


hotch-pot what he has before received. 


Statute 1017. The provision in the statute applies only 


only ap- 
plies where to the case of actual intestacy; and where there is an 


naive yes executor, and, consequently, a complete will, though the 
executor may be declared a trustee for the next of kin, 
they take as if the residue had been actually given to 
them. Therefore a child advanced by his father in his 
lifetime, or provided for in the will, cannot be called 
upon to bring his share into hotch-pot. 


Stewart y. Stewart, 15 C. D. 539. 


rie LOLS. If a child who has received any advance- 


must bring ment from his father shall die in his father’s lifetime 

adlence. leaving children, such childrer shall not be admitted to 

men’ their father’s distributive share unless they bring in his 
advancement, since, as his representatives, they can have 
no better claim than he would have had if living. 


Proud vy. Turner, 2 P. Wms. 560. 


Nobeneit | 1019. A child advanced in part shall bringin his 


to widow 


by ad. advancement only among the other children, for no bene- 
Meg fit shall accrue from it to the widow. 


Kirkcudbright v. Kirkcudbright, 8 Ves. 51, 64. 
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1020. The statute extends not only to land settled bares 
on a younger child by the father; but also to charges gdvance: 
upon land for such child; so if the father settle a rent ™™” 
out of his land on a younger child it is within the statute, 
and so is a reversion settled upon any child but the heir. 


Edwards v. Freeman, 2 P. Wms, 442. 


1021. A provision made for a child by a settle- Advances 
ment, whether voluntary or for a good consideration, \77ct 
as that of marriage, is an advancement. 


Phiney v. Phiney, 2 Vern. 638. 


1O22. It is not requisite to constitute an advance- Advances 
ment that the provision should take place in the father’s lager 
lifetime. If by deed he settle an annuity to commence 
after his death on one of his children, it is an advance- 
ment; so a portion secured to the child, although in fu- 
turo, is an advancement. Thus a portion for a daughter, 
to be raised out of land on her attaining the age of 18, 
or the day of her marriage, was held to be an advance- 
ment to her when she married, although she was under 
that age and unmarried at the time of the intestate’s 
death. 


Edwards v. Freeman, 2 P. Wms. 445. 


1023. A portion which was at first contingent Contin- 
shall clearly be considered an advancement when the §, Pr 
contingency has happened. But the contingency must 
be limited as necessary to arise within a reasonable time, 


and the contingency must be valued. 


1024 With respect to the sort of benefit which Offices. 
shall constitute an advancement, it has been held that if 
a father buy for a son any office, civil or military, this is 
to be considered as an advancement, either partial or 
complete, according to the comparative value of the 
estate to be distributed. 
Pusey v. Desdouverte, 3 P. Wuis. 317. 
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1025. An annuity is an advancement to be brought 
into hotch-pot, namely, the value at the date of the grant. 
On the other hand, small, inconsiderable sums of money 
given to the child by the father, or mere trivial presents, 
he may make to a child, as of a gold watch, or wedding 
clothes, are not to be deemed an advancement; nor shal! 
money expended by the father for the maintenance of a 
child, nor given to bind him apprentice, nor laid out in 
his education at school, at the university, or on his 


travels. 
Taylor v. Taylor, L. R. 20 Eq. 155. 


Fourth, the Rights of the Next of Kin of the Intestate. 


1026. The 6th section of the Statute of Distribu- 
tions provides that in case there be no children, or legal 
representatives of them in existence, a moiety of the in- 
testate’s estates shall be allotted to bis widow, and the 
residue shall be distributed equally among his next of 
kin in equal degree and their representatives. And by 
the 7th section, in case there be neither wife nor 
children, then all the estate shall be distributed among 
the next of kin in equal degree; but the same section 
enacts that there shall be no representatives admitted 
among collaterals after brothers’ and sisters’ children. 


1027. It becomes necessary to inquire who are the 
“next of kin.” Proximity is settled according to the 
rules of the Civil Law. 


1028. The next of kin referred to by the statute 
are to be ascertained by the same rules of consanguinity 
as those which determine who are entitled to letters of 
administration. 


1029. Consanguinity, or kindred, is defined as the 
connection or relation of persons descended from the 
same stock. This consanguinity is either lineal or col- 
lateral. 
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1030. Lineal consanguinity is that which subsists Lineal 
te B * consang- 

between persons of whom one is descended in a direct uinity. 
line from the other, as between the Propositus and his 
father, grandfather, great-grandfather, and so upwards 

in the direct ascending line, or between Propositus and 

his son, grandson, great-grandson, and so downwards in 

the direct descending line. Every generation in this lineal 
direct consanguinity constitutes a different degree, rec- 
koning either upwards or downwards. The father of the 
Propositus is related to him in the first degree, and so, 
likewise, is his son; his grandsire and grandson in the 
second; his great-grandsire and great-grandson in the 
third. This is the only natural way of reckoning the 
degrees in the direct line; and therefore universally ob- 
tains as well in the civil and canon as in the common 
law. This lineal consanguinity, it may be observed, falls 
strictly within the definition of vinculum personarum ab 
eodem stipite descendentium; since lineal relations are 
such as descend one from the other, and both, of course, 
from the same common ancestor. 

2 Black Comm. 203. 


103831. Collateral kindred answers to the same Collatera 
description; collateral relations agreeing with the lineal ‘™dred. 
in this that they descend from the same stock or ances- 
tor; but differing in this that they do not descend one 
from the other. Collateral kinsmen are such then as 
literally spring from one and the same ancestor, who is 
the stirps, or root, the stipes, trunk or common stock, 
from whence these relations are branched out. As if John 
Stiles has two sons, who have each a numerous issue; 
both these issues are lineally descended from John Stiles 
as their common ancestor; and they are collateral kins- 
men to each other, because they are all descended from 
this common ancestor, and all have a portion of his blood 
in their veins, which denominates them consanguineos. 

2 Black Comm. 204. 
1082. It must be carefully remembered that the Collateral 


very being of collateral consanguinity consists in this'zuinity. 
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descent from one and the same ancestor. Thus, Titius 
and bis brother are related; why? because both are de- 
rived from one father. Titius and his first cousin are 
related; why? because both are descended from the same 
grandfather; and his second cousin’s claim to consan- 
guinity is this: that they are both derived from one and 
the same great-grandfather. In short, as many ancestors 
as a man has, so many common stocks he has, from which 
collateral kinsmen may be derived. 
2 Black Comm. 205. 


1033. The mode of calculating the degrees in the 
collateral line for the purpose of ascertaining who are 
the next of kin, conforms, as it has been above. observed, 
to that of the civil law, and is as follows: To count up- 
wards from either of the parties related to the common 
stock, and then downwards again to the other, reckoning 
a degree for each person, both ascending and descending; 
or, in other words, to take the sum of the degrees in both 
lines to the common ancestor. 


2 Black. Comm. 207. 
Brown y. Farndell, Carth. 51. 


1034. Several distinctions may be observed, with 
reference to the corresponding rules of the common law, 
respecting succession to inheritances, 

1st. Relations by the father’s side and _ the 
mother’s side are in equal degree of kindred, for, in this 
respect, dignity of blood gives no preference. Hence it 
may happen that relations are distant from the intestate 
by an equal number of degrees, who are no relation at 
all to each other. 

2nd. The half-blood are kindred of the intestate, and 
have been excluded from the inheritance of land only on 
feudal reasons. Therefore, brothers and sisters of the 
half-blood are entitled to an equal share of the intestate’s 
estate with the brothers and sisters of the whole blood, 
and the brother of the half-blood shall exclude the uncle 


of the whole blood. 
2 Black. Comm, 505. 
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3rd. As younger children must stand in the same 
degree of kindred as the eldest, primogeniture can give 
no right to preference. 
Warwick v. Greville, 1 Phillim. 124. 


4thly. The right to administration will follow the 
proximity of kindred though ascendant; and therefore, 
when a child dies intestate, without wife or child, leay- 
ing a father, the father was formerly entitled to the 
personal effects of the intestate as the next of kin, ex- 
clusive of all others. Indeed, anciently, that is in the 
reign of Henry I., a surviving father could have taken 
even the real estate of his deceased child. But this law 
of succession was altered soon afterwards, for we find 
by Glanville that in the time of King Henry IT. the father 
could not take the real estate of his deceased child, the 
inheritance being then carried over to the collateral line; 
and it was subsequently held an inviolable maxim that 
an inheritance could not ascend; but this alteration of 
the law never extended to personal estate. So if a man 
dies intestate, leaving no nearer relations than a grand- 
father or grandmother, and an uncle or aunt, the grand- 
father or grandmother being in the second degree though 
ascendant will be entitled to the exclusion of the uncle or 
aunt who are related only in the third degree. Soa 
great-grandmother is equally entitled as an aunt. 

Lloyd v. Tench, 2 Ves. Sen. 215. 


However, though the ecclesiastical law of England 
acknowledges the rights of ascendants generally, yet it 
does not recognize them to the extent of the civil law, 
according to which ascendants of whatever degree shall 
be preferred before all collaterals, except in the case of 
brothers and sisters. But our law prefers the next of 
kin, though collateral, before one who, though lineal, is 
more remote. 

Stanley v. Stanley, 1 Atk. 458. 


5thly. Those in equal degree are equally entitled, 
whether males or females. 
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1035. The preference of males to females which 
exists in the succession to inheritances seems to have 
arisen entirely from the feudal law; and bas never been 
applied to rights respecting personal estate. 


1036. It remains to notice certain exceptions to the 
rule of computation above stated, of the proximity of 
kindred. 

Ist. The parents of an intestate are as near akin to 
him as his children; for they are both in the first degree; 
but in our law children are allowed the preference, and 
so are their lineal descendants to the remotest degree. 

Evelyn y. Evelyn, Ambl. 192. 

2nd. Where the nearest relations, according to the 
above computation, are a grandfather or a grandmother 
and brothers or sisters of the intestate, although these 
are all related in the second degree, yet the latter are en- 
titled to the exclusion of the former. 


1037. By section 6 of the Devolution of Estates Act 
when a person shall die without leaving issue and intes- 
tute as to the whole or any part of his real or personal 
property, his father surviving shall not be entitled to any 
greater share under the intestacy than his mother or anv 
brother or sister surviving; nor shall a grandfather or 
grandmother of a person dying intestate share in com- 
petition with a surviving father, mother, brother or 
sister. , 


1038. It was held in Re Colquhoun, 26 O. R. 104, 
that on the death of a person intestate, leaving no issue, 
the children of a predeceased sister or brother were not 


~ entitled under section 6 of the Devolution of Estates 


Act, to share in competition with a surviving father. 
mother, brotber or sister of the intestate, but re Colqu- 
houn was overruled by Walker v. Allen, 24 A. R. 336. 
and it is there laid down that where brothers and sisters 
share in an intestacy children of deceased brothers and 
sisters also share per slirpes. 

1039. To recapitulate, in the first place, the children 
and their lineal descendants to the remotest degree; and 
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on failure of children, the parents of the deceased are en- 
titled, then follow brothers and sisters, then grand- 
fathers and grandmothers, then uncles or nephews, great- 
srandfathers and great-grandmothers, and lastly cousins. 


4040. If a man dies intestate without a child, but Widow 
leaving a widow and a father, then the personal estate Bec 
shall go in moieties between the wife and father. 

Keilway v. Keilway, Gill. Eq. Cas. 190. 

1O41. So, with respect to the mother. before the sta- Hew 
tute of 1 Jac. II. ¢. 17, if a child had died intestate, with- Hae 
out a wife, child or father, his mother was entitled as his oe 
next of kin in the first degree to bis whole personal 
estate. But by that statute, section 7, it is enacted, 

‘that if, after tbe death of a father any of his children 
shall die intestate without wife or children in the life- 
time of the mother, every brother and sister and the re- 
presentatives of them shall have an equal share with 
her.” The principle of this provision is that otherwise 
the mother might marry and transfer all to another hus- 
band. 

Blackborough y. Daris, 1 P. Wms. 49. 


1042. If the intestate left neither wife nor child When 
nor father, and there be neither brother or sister nor pare 
nephew or niece, the case is without the statute, and 
the whole of such intestate’s effects shall devolve, as 


before the statute, to his mother. 
Jackson v. Prudchome, MS. 11, Vin. Abr. 196. 


1043. It is clear that the mother-in-law or step- Mother-in- 


law and 
mother of an intestate, not being of his blood, can claim ae are 
nothing under the Statute of Distributions. oe 


Rutland v. Rutland, 2 P. Wms, 216. 


1044. If the intestate left neither children nor par- Brothers 


and sister 
ents, but his nearest surviving relations be brothers and preferred 


t grand 
sisters and grandfather or grandmother, then La TYsce ee Retanel 


brothers and sisters are preferred to the grandfather and grand- 


father. 
grandmother. 
K.K A,--22 
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Grand- 1045. Nevertheless, if the intestate leaves no nearer 


ae kindred than a grandfather or a grandmother, and uncles 


er prefer- and aunts, the grandfather or grandmother being in the 


clesor second degree, will be entitled to the whole personal es- 


ts. A ° 
xo tate, exclusive of the uncles or aunts who are only in the 
third degree. 
Woodruff v. Widkiorth, Prec. Chan. 527. 
agg 1046. Hence, also, great-grandfathers or great- 


athers. grandmothers, being in the third degree, are entitled to 
a distributive share with uncles and aunts. 
Lloyd v. Tench, 2 Ves. Sen. 215. 


Grand- 1047. Where the intestate leaves a grandfather by 


materns. jy equal degree, for here dignity of blood is not material. 


apne and 1048. Aunts and nieces, uncles and nephews, being 
clesand all in the third degree, are all equally entitled. Hence. 
nephews. where the intestate left two aunts and a nephew and a 
niece, children of a deceased brother, Lord Hardwicke 
ordered the surplus to be divided into four equal parts 
equally among them, holding that as they were all in 
equal degree, the children were to take in their own 
right, and not by representation; but that if their father 
had been living he would have been entitled to the whole. 


Buissiers v. Albert, 2 Cas. Temp. Lee, 51. 


aay 1049. Affinity or relationship by marriage, except 
title, in the instance of the wife of the intestate, gives no title 


to a share of his property under the statute. Therefore if 
the intestate had a son and a daughter, and they both die. 
the former leaving a wife and the latter a husband; upon 
the intestate’s death afterwards, such husband and wife 
have neither of them any claim on the estate. 
No repre- 1050. The seventh section of the Statute of Distri- 
sentation ss ee 
afterbroth- butions provides that there shall be no representation ad- 
er# and mitted among collaterals after brothers’ and sisters’ chil- 
children. dren, This provision must be construed to mean brothers 
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ind sisters of the intestate, and not as admitting repre- 
entation, when the distribution happens to fall among 
rrothers and sisters who are remotely related to the in- 
estate, for the intestate is the subject of the Act; it is 
lis estate, his wife, his children, and for the same reason 
tis brothers’ and sisters’ children; for he is equally cor- 
‘elative to all. Therefore, if the intestate should leave 
in uncle and the son of another uncle deceased, the latter 
hall have no distributive share. So, if the next of kin 
f the intestate should be nephews and nieces, a child 
if a deceased nephew or niece will not be admitted to 
‘hare in. the distribution. 


LOS. If the intestate’s brothers and sisters were at Children 
he time of his decease all dead, and having left children, brother 
tach children shall all take per capita. Therefore, if iia? 
in intestate leave a deceased brother's only son, and ten Pita. 
‘hildren of a deceased sister, the ten children of the de- 
‘eased sister shall take ten parts in eleven with the son 
»f the deceased brother. But in the event of some of 
‘he intestate’s brothers and sisters being alive and some 
lead, and such as are dead having left children, such 
*hildren take per stirpes by way of representation. 
Therefore, if an intestate left a brother alive and ten 
-hildren of a deceased sister, such ten children will take 
me moiety of the personal estate, and their uncle the 
other. 

Begley v. Cook, 3 Drew. G62. 


Fifth, of the Distribution when the Intestute was Domt- 
ciled Abroad 


43052. The distribution of the personal estate of the Persona 
ntestate is to be regulated by the law of the country in BRP 4 
xvhich he was a domiciled inhabitant at the time of his ee 
ieath, without any regard whatsoever to the place either 
of the birth or of the death, or the situation of the pro- 
serty at that time. It is part of the law of Ontario that 
yersonal property should be distributed according to the 
ius domicilii. If, therefore, a man die domiciled in this 
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country, and administration be taken out to him here, 
debts due to him or other of his personal effects, abroad, 
shall be distributed according to the law of Ontario for 
the lex loci rei sitae is not to be recognized. On the other 
hand, if a man domiciled abroad die intestate his whole 
property here is distributed according to the laws of the 
country where he was so domiciled. A man’s domicile 
is prima facie the place of his residence; but this may be 
rebutted by showing that such residence is either con- 
strained from the necessity of his affairs or transitory. 
Whicker v. Hume, 7 HW. W., 14. 


Sixth, of the Payment of the Resulue. 


1053. Although the eighth section of the statute 
enacts that no distribution of an intestate’s effects shall 
be made until one year be expired after his death, vet if a 
person entitled to a distributive share shall die within 
the vear such interest shall be considered as vested in 
him, and shall go to his personal representatives for this 
proviso makes no suspension or condition precedent te 
the interest of the parties, but was inserted merely with 
a view to creditors. 


1054. The statute also is in the nature of a will 
framed by the Legislature for all such persons as die witb. 
out having made one for themselves, and by consequencr 
the parties entitked in distribution resemble a residuary 
legatee, and it has been always held that if such legater 
dics before the amount of the surplus is ascertained, stil) 
his representative shall have the whole residue, and not 
the representative of the first testator. 


1055. Under the wording of section 4 (1) of the De- 
volution of Estates Act, it would seem to be reasonably 
clear that, as already stated, the real and personal estate 
of persons dying intestate on or after Ist July, 1886, shall 
be distributed according to the rules laid down for the 
distribution of personal estate. In the preceding para. 
graphs these rules have been fully explained. 
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1056. Doubts have been expressed whether these 
ules are to govern. In order to understand these doubts 
t is necessary to state the provisions of section 10 of the 
Jevolution of Estates Act. They are as follows: 
When any portion of the real estate of a person dying on or When 


fter the first day of July, 1886, vests in his personal representa- personal 
ives under this Act, such: personal representatives in the inter. tree wre 
‘retation of any statute of this Province, or in the construction of deemed 
ny instrument to which the deceased was a party, or in which heirs.” 
ie is intercsted shall, while the estate remains in them be deemed 

no law his heirs, as respects such portion, unless a contrary in- 

ention appears, but nothing in this section contained shall affect 

he beneficial right to any property, or the construction of words of 
imitation of any estate in or by any deed, will or other instrument. 

Int. Stats. 1897, ¢. 14, 8. 31. 


1057. Section 31 of the Wills Act (R. S. O. 1897, 
‘hapter 128, is as follows. 


Where any real estate is devised by any testator dying on or Meaning 
fter the Sth day of March, 1880. to the heir or heirs of such of “heir” 
estator, or of any other person, and no contrary or other intention 8 de 


oe : ; : vise of real 
s signified by the will the words “heir” and ‘heirs ”’ shall be estate. 


onstrued to mean the person or persons to whom such real estate 
vould descend under the law of Ontario in case of an intestacy. 
%. S. O. 1887, c. 109. s. 31. 


1058. Thus, when under a will, the words “heir” or Interpre- 
‘heirs ” are used, it becomes also necessary to know the ein 
rue interpretation of section 4 (1) of the Devolution Oey eee 
estates Act. Act. 

1059. The difficulty arises as follows. Although Pass 
ection 4 (1) of the Act seems to apply the Statute of Dis- j 
ributions to all property real and personal, section 13 (1) 

f the Act vests the real estate in default of caution in the 
levisees “or heirs.” Section 15 preserves the rights of 
non-consenting heirs.” Section 16 also mentions “ heirs 
yho do not concur” in a sale. Section 19 also recog- 


1izes possible claims of “heirs” as against purchasers. 


1060. “Heirs” is undoubtedly a technical term 
neaning the parties who are entitled to land by descent 
8 opposed to persons entitled to the personal estate who 
re not in law called “heirs.” The Act, therefore, it is 
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argued, contains intrinsic evidence that its own provi- 
sion (section 4 (1)) may under some circumstances not be | 
applicable. 


1061. Before 1st July, 1886, there were in force cer- 
tain rules of descent for real estate. By section 37 of the 
Devolution of Estates Act these rules are declared to be 
no longer in force. 


1062. These last-mentioned rules (known as the 
Statute of Victoria) being abolished, is there a revival of 
an earlier stage known as the Statute of William, or a 
still earlier stage known as the rules of the Common 
Law? ; 


1063. The intention of the Legislature is no doubt 
contained in section 4 (1), and the absurdities which re- 
sult from a strict construction of the word “heirs * will 
probably lead to a continuance of the present practice | 
of conyeyancers, which is to adopt without question the 
rules of the Statute of Distributions. The Act is not 
happily expressed, and the doubt raised is reasonable 
and fair. 

See 17 C. L. T. pp. 246, 267, 270. 


1064. “My own right heirs.’—A testator, who 
left him surviving his widow and one daughter, devised | 
specifically described property to his daughter, and the 
residue of his estate to his executors upon trust for his | 
widow and daughter in certain events with limited | 
power to the daughter to dispose thereof by will. He 
then directed that “in case my daughter shal] have died 
without leaving issue her surviving and without having 
nade a will as aforesaid, my trustees shall (after the 
death of my wife if she survive my said daughter) sell all 
my estate, real and personal and divide the same equally 
amongst my own right heirs, who may prove_to the 
satisfaction of my said trustees their relationship within 
six months from the death of my said wife or daughter. 
whichever may last take place. 
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The daughter died unmarried in her mother’s life- 
time, having made a will assuming to dispose of the 
residue. 

Held, that the daughter was entitled to take as the 
“right heir” of the testator. 

Coatsworth v. Carson, 1 A. R. 24. 


1065. “My lawful heirs.” The general rule that My lawful 
where a testator devises property to his “heirs” the neue, 
heirs are to be ascertained at the time of his death, is 
not affected by the fact that the person answering that 
description is the taker of a preceding particular interest 
under the will. 

Where, therefore, a testator after a gift to his wife 
and only child for their joint lives and to the survivor 
for life directed that “at the decease of both, the residue 
of my real and personal property shall be enjoyed by 
both and go to the benefit of my lawful heirs,” the child 
was held entitled to the residue. 

Thompson y, Smith, 23 A. R. 29, 


1066. “Failure of Issue.’—By his will, testator Failure of 
devised to his son the use of and during his lifetime cer- *"* 
tain land, but if he died without issue, then it was to be 
equally divided between two named grandsons, and by a 
subsequent clause, on the death of testator’s widow, he 
directed that the said land and all other property not 
bequeathed by his will should be equally divided amongst 
all his children. The son died, leaving issue, his mother 
predeceasing him. 


Held, that under R. S. O. ch. 109, sec. 32, the failure 
of issue referred to was a failure during the son’s lifetime 
or at hig death and not an indefinite failure, and that by 
virtue of a subsequent clause he took a life estate and 
not an estate tail by implication, and that on the termi- 
nation of the life estate the lands fell in and formed part 
of the residue. 

Martin y. Chandlar, 26 O. R. 81. 
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1067. In the absence of any controlling context, 
the persons entitled under the description “ nearest of 
kin” in a will are the nearest blood relations of the tes- 
tator at the time of his death in an ascending and de- 
scending scale. 

And where the testator devised his farm to his 
only child, a daughter, giving his widow the use of it 
until the daughter became of age or married, provided 
that in the event of the latter dying without issue ‘* then 
in that case” it should be equally divided between his 
“nearest of kin,’ and the daughter died while still an 
infant and unmarried. 


Held, that although the persons intended by the 
description took only in defeasance of the fee simple 
given to the daughter alone in the first instance. she was 
nevertheless entitled as one of “ the nearest of kin ” and 
the widow, as heiress-at-law of the daughter, and the 
father and mother of the testator, were each entitled to 
an undivided one-third in fee simple as tenants in 
common. 


Bullock v. Downes, 9 H. L. C. 1; Mortimore v. Morti- 
more, 4 App. Cas. 448; and Re Ford, Patten v. Sparks. 
1Z LT. N. 3. 5,sfollowed. 

The word “then” introducing the ultimate devise, 
was not used as an adverb of time, but merely as the 
equivalent of the expression “in that case” which fol- 
lowed it, and did not affect the construction of the will. 

Bratant y, Lalonde, 26 O. R. 379. 


1068. A testator who died in 1840, by his will 
made in year, devised all his property to certain persons 
as executors and trustees upon trust for the mainten. 
ance and support of his wife and unmarried daughters, 
as long as they should continue unmarried, and live with 
his widow, and then directed that “when my beloved 
wife shall have departed this life, and my daughters 
shall have married or departed this life, I direct and 
require my trustees and executors to convert the whole 
of my estate into money to the best advantage by sale 
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thereof, and divide the same equally among those of my 
said sons and daughters who may be then living, and 
the children of my said sons and daughters who may 
have departed this life previous thereto.” 
Held, that the division must be per stirpes and not 
per capita. 
Wright v. Bell, 18 A. R. 25. 


1069. A testator, who died on the 8th of Novem- Construc- 
ber, 1867, by his will, made on the 15th of October, 1867, "°F 
devised lands in Ontario to his wife until her death or “ber.” 
marriage, and upon her death or marriage to his son, 
“should he be living at the happening of either of said 
contingencies,” and if not then living “ unto the heirs of 
the said (son).” The son died in July, 1885, intestate 
and unmarried, and the widow died in February, 1887. 


Held, that the Act abolishing heirship by primo- 
geniture, 14 & 15 Vict. ch. 6, applied, and that all the 
brothers and sisters of the son were his “heirs,” and 
entitled to take under this devise. 


Tylee v. Deal (1873), 19 Gr. 601, and baidwin v. 

ay (1890), 18 A. R. 63, High neaieiiod 
Sparks y,. Wolff, 25 A. IR. 326. 

1070. Tlie testatrix devised and bequeathed al] Postpone- 
ler real and personal estate (except her ready money) iin 
to one M. for life; and upon the death of M. she directed 
that all her real and personal estate should be sold; and 
the proceeds thereof, together with all her other moneys, 
she bequeathed to (among others) the sons and daughter 
of her sister M. A. There were at the date of the will 
two daughters of M. A. living. Held, that parol evidence 
was admissible to show that the testatrix intended to 
benefit only one of the daughters; and that the evidence 
showed that she intended to exclude the other. Held, 
also that the division of the ready money was postponed 
until the death of M., the tenant for life. 

McIntosh y, Bessy, 26 Chy. 496. 
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1071. Testator devised all the rents and profits 
of her estate to C., an unmarried daughter, so long as 
she remained unmarried; and upon her marriage the 
whole to be divided between her and her four sisters, 
but if she died unmarried the division must be among her 
four sisters; and in case of either of these four dying 
before the marriage or death of C., the share of the one 
so dying was to go to the children. Then followed a 
provision that in case of the death of any of her said 
daughters, without leaving child or children, the share 
of such daughter was to be divided among the surviving 
daughters and the children of deceased daughters. Held, 
reversing the decree of the Court of Chancery (26 Chy. 
310), that it was the intention of the testatrix that there 
should be a distribution of the estate upon the marriage 
of C., and that on the event happening each of the 
daughters took an immediate absolute interest. 

Munro vy, Smart, 4 A. R. 449. 


1072. <A testator, in 1856, devised certain land to 
M., and in case of her death without issue, then to the 
heirs C. and E., “to be equally divided between them.” 
C. died after the testator, leaving five children. M. died 
after C. without issue. E. survived at the date of the 
hearing, having one child living. Held, that the period 
of distribution was upon the death of the first taker, M.. 
so that those were entitled who were then the heirs of 
C. and E., and that they took per capita and not per 
stirpes. 

Suntory y, Johnson, 22 Chy. 249, 

1073. .\ testatur devised his lands to his wife * to 
have and to hold the said premises with appurtenances 
unto the said J. 8., for and during her natural life, and 
afterwards unto the surviving children of my cousin 
T. 8. S., to be divided share and share alike.” Held, that 
the period of distribution was after the death of the ten- 
ant for life—the wife; and that the children of T. S. &. 
who were living at that date, or their issue, were the 
only parties entitled to the extate. 

Smith vy, Coleman, 22 Chy. 507. 
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1074. By a will of personal estate, after a ee at 


estate had been given to the testator's widow, it was 
provided by a residuary clause that the property should 
be sold and the proceeds equally distributed among the 
testator’s nephews and nieces, such bequests on the death 
of any of them entitled to the same previously to the 
period of distribution to go to their “ heirs-at-law.” At 
the time of this action the widow of the testator was 
still alive, but some of the nephews and nieces had died. 
Held, that the will gave a vested interest to such 
nephews and nieces as should be alive at the time of the 
testator’s death, but the period of distribution was the 
death of the widow; and the bequest to the nephews and 
nieces was subject to be divested as to those of them who 
should die before the said period of distribution, in favor 
of their representatives, who were entitled to take in 
substitution for the original legatee, and, Semble, for 
this reason it was to be inferred that by “ heirs-at-law ” 
the testator meant to express that the benefit was to go 
to the persons who would inherit the personal estate— 
that is to say, the next of kin. 
Harrison y, Spencer, 15 O. R. 692. 


‘Nhe next of kin as to personalty stand in the same position as the 
heir-at-law, as to realty. 


Undertwcood y. Wing, 4 De G. M. & G. 633. 


Statute of Distributions. 

Arkell v. Roach, 5 O. BR. G9Y. 
**Poor relations ’’—Heirs at law. 

Ross y. Ross, 29 S. C. R. at p. 330. 


Death caused by devisee. 
Lundy y. Lundy, 24 8. C. R. 650. 


Advancement of child. 
Re Hall, 14 O. R. 557. 


Cherge on Land. : 
Moore v. Mellish, 3 O. R. 174. 
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TABLE OF DISTRIBUTION.® 


If the Intestate die leaving: Hie representatives take thus: 
One-third goes to wife, rest to child or 
children; if children dead, then to 
their lineal descendanta, except sach 
Wife ana child or children ....< child or children (not heirs-at-law) 
who had estate by settlement of in- 
testate or were advanced by bim in his 
lifetime equal totheothershares. (959) 
$1,000 to wife, rest half to wife and half 
| to next of kin in equal degree to 1n- 
testate or their legal representatives, 
* or if no next of kin to Crown. As to 
rights of wife to extent of $1,000, see 
( paragraph 990. 
(All to the next of kin, and to their legal 
| Yepresentatives. (985). 


Child, child thei sf . 
sentatives sss .ssssse css, j AU him, her or them. (1003). 


WV il6 OGL Ad wet hs ude 


No wife or child .............. 


Children by two wives .......... Equally to all (all being equally of kin). 
If no child, children or repre- /All to next of kin, in equal degree to 
SONtAtlVOS! 0. acter | intestate. (1026). 
Child and grandchild by deceased ‘ Half to child, half to grandchild, who 
childPwent: .. Seer he Os { takes by repreeentation. (1004). 
: it h ; 
Husband‘onlyo85 75. as Ball comin endanelt Pagan padipre 


Husband and child or children.. | pe a eae and two-thirds to 


Father and mother ............ Half to each. (1037). 
Father, mother, brother or sister.. Equally toall. (1037). 
Mother end brother or sister .... Whole to them equally. (1041). 
Half to wife, residvue to mother, 


Wife, mother, brother, sister, _ brothers, sisters and nieces, but 
aud nieces or nephews ...... l nephews and nieces take per stirpes. 
(1038.) 
Wife and father. occ. .e6 4400s Half to each, (9%), (1040). 


3 é One-half to wife, one-fourth to mother, 

De nephews sand | and one-fourth to nephews and 
SS AES aS ee an ae nieces per capita. (990), (1041). 

Wife, brother or sister and ‘ Halfto wife, half to brothers and sisters 


MOGHEr: sviae scr ee elas { andmotherequally. (990), (1041). 
Father/onlys vic. sou. pe eee The whole. (1034). 
Mother only ..dta75. canes Bere The whole, (1042). 


(Half to wife and half to motber. 
{ (990), (1042). 
Brother and sister only ........ The whole equally. (1039). 


(Half to wife, half to brother and sister 
, equally. (990), (1039). 


Wife and mother.............. 


Brother and sister and wife.... 


*Roeferences in brackets to paragraphs. 
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If the Intestate die leaving : His representatives take thus : 
Brother or sister of whole blood, 
and brother and sister of half} Half to each. (1006), (1034). 
Diood: saree, Pa 
Posthumous brother or sister, 
and Mother oe os se soca ee Half to each. (1007). 
Posthumous brother or sister, 
and brother or sister born in} Half to each. (1007). 
lifetime of father............. 


Father’s fath d th 
mother i F aS ka, - ee F er a Half to each. (1034). 


Uncle's or aunt's children, and) ° 
brother’s or sister's grand--All equally. (1050), 


children matenays 5B lag 

Grandfather and grandmother, (All to grandfather ‘ord grandmother 
uncle or aunt ......... 1... 4 equally (1034, 4) (1045). 

Two aunts, nephew and niece..... All equally. (1048). 


Uncleand deceased uncle's child.. All to uncle. (1050). 
Uncle by a mother's side, and 
deceased uncle’s or aunt’s-Alltouncle. (1050). 
hill Mecano ce 
Nephew by brother, and nephew} 
by half-sister .............. doen (1006) (1050). 
Brothers or sisters, and Petes Nephews or nieces take per stirpes, 
OF DIGGS... Ree Tee cee s0°. ) others equally. (1050). 
Nephew by deceased brother, } 
and nephews and nieces by, Equally, per capita. (1051). 
deceased sister.............. J 
Nephews and nieces, uncles and) 
Oe ners ee ee eee em ni oi j 
Brother or sister and grandfather..All to brother or sister. (1037). 
Brother’s grandson and moet 


All equally. (1048). 


All to daughter. 


or sister’s daughter.......... 
Brother and two aunts.......... “al to brother. (1036, 2). 
Brother and wife ...... ....... Half to each. (989). 
Mother and brother ............ Equally. ()041). 


(eat to wife, one-fourth to mother, 
Wife, aud mother, and children] one-fourth to deceased brother's or 
of deceased brother or sister.. | sister’s children per stirpes. (989), 
| (1026), (1041). 
' ‘ Half to wife, one-fourth to brother or 
ein reeniis oe Serint and | sister per capita, one-fourth to de- 
ee a et aba ee a rother, ceased brother or sister’s child per 
0} (CLS) tn an Bbw Sno eGn sido Set stirpes. (989), (1013), (1026). 
Half to brother or sister per capita, 
Brother or s:ster and children of | half to children of deceased brother 
w deceased brother or sister...) or sister per stirpes. (1013), (1026), 
| (1038). 
Grandmother and sister ........All to sister. (1087). 
Cousins of same degree.......... Iiqually per capita. 
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CHAPTER IX. 


OF THE LIABILITY OF AN EXECUTOR OR AP- 
MINISTRATOR WITH RESPECT TO HIS OWN 


ACTS. 
Pati 1075. The executor may be sued as executor on a 
Oo x te e : e s 
or. promise made by him as executor, and such promise will 
charge the defendant no further than a promise of the 
testator. 
Wms. p. 1661. 
Promise by 1076. In actions which are brought against an exe- 
executor. A 
cutor, in the character of executor, to recover the demand 
out of the testator’s estate, a promise by the executor is a 
mere nudum pactum if there were no assets. 
Rann v. Hughes, 7 T. R. 350. 
ee or 1077. A promise by an executor or administrator to 


executor. pay a debt of the testator, or to answer damages, will not 
make him personally liable unless there be a sufficient 
consideration to support the promise. For a bare pro- 
mise by the executor does not make him liable out of his 
own estate, but he is still chargeable only as executor, 
and to the extent of the assets in his hands, in the same 
manner as he would have been had no such promise been 
made. By the Statute of Frauds the executor or ad- 
ministrator will not be liable, unless the promise is in 
writing, but although the promise be in writing it is of 
no more effect since the statute than before, unless it 
be by deed, or there be a good consideration for it. 
ceca 1078. A promise by an administrator by word of 
istrator. mouth, made before administration is granted may, un- 
der certain circumstances be binding upon him after- 


wards. 
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1079. Forbearance of suit is good consideration ponents 
without assets at the time of the promise. So if an execu- suit. 
tor be indebted to J. S., in £100, who demands the money, 
the executor is chargeable only in respect of assets and 
not otherwise, but if he promises to pay the debt at a 
future day it becomes his own debt to be satisfied out 
of his own estate. 

Goring v. Goring, XYely. 11. 

1080. Where an attorney delivered up deeds to an Delivery 
executor, which he was not obliged to do until his bill was py alan 
paid, and these deeds were of great use to the executor in 
several suits which were then carrying on, it was held 
that this was a sufficient consideration to make the ex- 
ecutor liable to the attorney’s whole demand, whether 


there were assets or not. 
Hamilton v. Incledon, 4 Bro. P. C. 4. 


1081 Having assets is a good consideration for a Assets 
A good con- 
promise by an executor or an administrator to pay a debt sideration. 


of the deceased, or to answer damagss out of the execu- 
tor’s own estate. 


1082. By the 4th section of the Statute of Frauds, 29 Charles 
29 Chag. II. ¢. 3, it is enacted that: Il.c. 3, 4.4. 


No action shall be brought whereby to charge any executor or 
administrator upon any spccial promise to answer damage out of his 
own estate, or whereby to charge the defendant upon any special 
promise to answer for the debt, default or miscarriage of another 
person, unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall be in writing 
and signed by the party tp be charged therewith, or some other 
person thereunto lawfully authorized. 


1083. Section 8 of an Act respecting Written Prom- 
ises and Acknowledgments of Liability (R. S. O. 1897, e¢. 
146), provides: 


No special promise made by any person to answer for the debt, Consider- 
default, or miscarriage of another person, being in writing and an 
signed by the party to be charged therewith, or by some other Haha for 


person by him thereunto lawfully authorized, shall be deemed another 
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need not be invalid to support an action, or other proceeding te charge the pe:- 


in writing. 


Subinis- 
sion to 
arbitra- 
tion. 


Liability 


for funeral 


expenses. 


Carrying 
on of trade 
of deceas- 
ed. 


son by whom the promise has been made, by reason only that th: 
consideration for the promise does not appear in writing or by 
necessary inference from a written document. 


1084. This Act removes the difficulty raised by 
Wain v. Warlters, 5 East, 10, which decided that the con- 
sideration of the promise as well as the promise itself 
should be in writing, otherwise it was void. 


1085. Where an executor submits in broad terms by 
a submission to arbitration to pay whatever shall be 


-awarded, and the arbitrator awards that he shall pay a 


certain sum, he is personally bound to perform the award, 
whether he has assets or not. For if an executor or ad- 
ministrator thinks fit to refer generally all matters in 
dispute to arbitration without protesting against the 
reference being taken as an admission of assets, it will 
amount to such an admission. 

The Arbitration Act is Rt. S. O. 1897, ¢, 62. 


1086. If an executor or administrator gives orders 
for the funeral, or ratifies or adopts the acts of another 
party who has given such orders, he makes himself liable 
individually, and not in his representative character for 
the reasonable expenses; and notwithstanding that, 
generally speaking, an administrator is not bound as 
such by his acts done before the letters of administra- 
tion were obtained, yet it would seem that if before 
taking out letters he gives orders or sanctions the orders 
which another person has given for the funeral of the 
deceased, he will be thereby bound after he has become 
administrator to satisfy the charges incurred under such 
orders. 

Lucy v. Walrond, 3 Bing. N. C. 541. 


1087. A trade is not transmissible, but is put an end 
to by the death of the trader. Executors, therefore, have 
no authority in law to carry on the trade of their testa- 
tor, and if they do so, unless under the protection of the 
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Court of Chancery, they run great risk, even though the 
will contains a direction that they should continue the 
business of the deceased. The case of an executor or ad- 
ministrator im this respect is very hard, for if the trade be 
beneficial the profits are applicable to the purposes of 
the trust, and the executor or administrator derives no 
personal benefit from the success; if, on the contrary, 
the trade proves a losing concern the executor, on failure 
of assets, will be personally responsible for the debts 
contracted in the business since the testator’s death to 
the extent of all his own property. 

Vulliamy v. Noble, 3 Mer. 614. 

Townend vy. Townend, 1 Giff. 201. 

1088. Where partners covenant that they and their Continua. 
respective executors and administrators will continue sbi 
partners for a certain term of years, and one of thei ship. 
dies before the term has expired, his executors or ad- 
ministratorgs cannot be compelled to become partners 
personally, though the covenant is binding on the estate 
of the deceased partner in their hands. 

Spence’s Case, 17 Beav. 208. 


1089. If an executor, without any authority from Executor 
the will, take upon himself to trade with the assets, the fotrade = 
testator’s estate will not be liable in case of his bank- 
ruptey. The testator’s creditors and legatees will have a 
right to prove demands for such of the assets as have 
been wasted by the executor in the trade in proportion 


to their respective interests. 


1090, With respect to such of the assets as can be 
specifically distinguished to be a part of the tesfator’s 
estate they will not pass to the assignee in insolvency. 


1091. The testator may by his will limit the power Specific 
of his executor to carry on the trade, and set aside a Pett, 
specific part of the assets which he may sever from the ‘rade. 
general mass of his property for that purpose. Then the 


K.¥.A.—23 
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rest of the assets will not be affected by an insolvency. 
although the whole of the executor’s private property 
would be subject to the liability. 

Thompson v. Andrewcs, M. & M. 116. 


1092. A testator’s business was carried on by his 
executors under the provisions of his will and with the 
assent of his creditors, and was properly carried on. 
Questions considered: (1) The relative rights of the credi- 
tors of the testator and the subsequent trade creditors of 
the executors against the assets of the testator’s estate at 
the time of his death, and against the assets subsequently 
acquired for the estate by carrying on the business; (2) 
the executors’s right to indemnity; and (3) the right of 
the trade creditors to avail themselves of that indem- 
nity :—Held, that the executors were entitled (in priority 
to the testator’s creditors) to be indemnified against the 
liabilities which they had properly incurred, and that 
the indemnity was not limited to that portion of the 
assets which had come into existence or had changed its 
form since the testator’s death. 


Dowse v. Gorton, C. A. 40 Ch. D. 536 (varied by H. L. 
(E.) (1891) A. C. 190; In re Brooke (1896), 2 Ch. 600. 


1093. A testator’s direction to his executors to con- 
tinue to carry on business with his surviving partners. 
does not authorize the executors to embark any new 
capital in the business. 


Smith vy. Smith, 13 Chy. 81. 


1094. Where the trustees and executors of a will 
carried on the testator’s business after his death, and in- 
curred trade debts, and were in default in payment of 
money—Held, that to deprive them of their indemnity 
they must be in default in payment and not merely in 
rendering accounts, and that the trade creditors were en- 
titled to prove against the estate through the right of 
the trustees to indemnity. 

In re Kidd, Kidd v. Kidd (1894), W. N. 73. 
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The assets of a deceased porson are not liable for debts incurred 


by an executor or administrator in continuing the trade or business 
of the deceased. 


Lovell v. Gibson, 19 Chy. 280. 


Executors carrying on business entitled to an indemnity. 
In re Kidd, 8 R. 261. 
Iv re Millard, 72 L. T. 823. 


Continuing business. 


Worte v. Worts, 18 O. R. 232; L. € C. v. Wallace, 8 O. 
R,. 539, 


1095. When the law speaks of executors not carry- When ex- 
ing on the business of their testator, it means that they oe 
are not to buy and sell. There are many cases when continue 
executors not only may but are bound to continue the Sos 
business to a certain extent. 


Wins. p. 1689. 


1096. If a party contracts for himself and his exe- Contract 
cutors to build a house, and dies, the executors must go age ? 
on or they will be liable in damages for not completing 
the work. 

Marshall v. Broadhurst, 1 Cr. & J. 405. 


1097. If a bookseller undertakes to publish a work Contract 
in parts, and before the completion dies, a subscriber has Puplish 
a claim upon the estate to complete the work. So, if a 
man makes half a wheelbarrow or half a pair of shoes 
and dies, the executors may complete them, and they 
are not bound to sacrifice the property of their testator 
by selling articles in an imperfect state. So, if the de- 
ceased die possessed of a manufactory, his executors 
would be justified in continuing the works for a reason- 
able time if this should be requisite for the purpose of 
selling the machinery and premises to advantage, and 
they will not be charged with any loss sustained in em- 
ploying of assets, and so continuing the trade, if they 
act according to their best judgment. 

Collinson v. Lister, 20 Beav. 356. 
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CHAPTER X. 


OF THE LIABILITY OF AN EXECUTOR OR AD- 
MINISTRATOR IN RESPECT TO HIS OWN 
TORTIOUS OR NEGLIGENT ACTS. 


Devaar 1098. A violation or neglect of duty by an executor 
"or administrator which makes him personally responsible, 
is called in law a devastavit, or a wasting of the assets. 
It is defined to be a mismanagement of the estate and 
effects of the deceased in squandering and misapplying 
the assets contrary to the duties imposed on him, for 
which an executor or administrator must answer out of 
his own pocket, as far as he had, or might have had, as- 
sets of the deceased. 
Liability 
of executor 


1099. An executor is personally liable for all 
breaches of the ordinary trusts which by a Court are con- 
sidered to ‘arise from his office. 

Re Marsden, 26 C. D. 783. 


1100. Where personal property is bequeathed to 
executors, as trustees, taking probate of the will is in it- 
self an acceptance of the particular trusts. 


nana 1101. The general rule as to the liability of execu- 


liability. tors and administrators in this respect is founded on two 
principles: (t) In order not to deter persons from under- 
taking this office the Court is extremely liberal in 
making every possible allowance, and cautious not to 
hold executors or administrators liable upon slight 
grounds. (2) Care must be taken to guard against an 
abuse of their trust. 

Tevbs vy. Carpenter, 1 Madd, 298. 


Negli- 1102. Executors and administrators may be guilty 
ss of a devastavit not only by a direct abuse of the effects of 
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the deceased, as by spending or consuming or convert- 
ing to their own use, but also by such acts of negligence 
and wrong administration as will disappoint the claim- 
ants on the assets. An example of plain and palpable 
abuse is the application of the assets to the satisfaction 
of the executor’s own debt to a third party. So, where 
the executor collusively sells the testator’s goods at an Collusive 
under value, when he might have obtained a higher 
price for them, it is a devastavit, and he shal] answer 
the real value. 
Rice v. Gordon, 11 Beav. 265. 

1103. Examples of devastavit arising from the mal- Mal-ad- 
administration of the executor or administrator are mis- eee 
applying the assets in undue expenses for the funeral; 
payment of debts out of their legal order to the preju- 
dice of such as are superior, or by assent to, or payment 
of a legacy when there is not a fund sufficient for credi- 
tors. 


1104. If the executor surrenders or otherwise fails ae of 
to preserve the residue of a term of years where the land 
is of greater yearly value than the rent, it is a devastavit. 


Thompson vy. Thompson, 9 Price, 476. 


1105. If the rent be greater than the yearly value of Revannt 
the land, and the testator was the assignee of the term, term. 
the executor may be guilty of a devastavit in neglecting 
to exonerate the estate of the testator from its liabilities 
in respect of the lease, by assigning it to some other 


person. 
Rouley vy. Adams, 4 M. &. Cr. do4. 


3106. An executor will be guilty of a devastavit if Mainten- 
he applies the assets in payment of a claim which he is children. 
not bound to satisfy as if he makes disbursements in the 
schooling, feeding or clothing of the children of the de- 
ceased subsequently to his decease. 

Gilea v. Dyson, 1 Stark N. P. C. 32. 
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1107. An executor may pay a debt proved to be 
justly due by his testator, although barred by the Statute 
of Limitations, he is not bound to plead the statute to an 
action commenced against him by a creditor of the 
testator. 


Lewis v. Rumney, L. R. 4 Eq. 451. 


1108. Such acts of negligence or careless adminis- 
tration as defeat the rights of creditors or legatees, or 
parties entitled in distribution, will amount to a devas- 
tavit; for, if persons accept the trust of executors, ther 
must perform it. They must use due diligence and not 
suffer the estate to be injured by their neglect. 


1109. So, if an executor delays the payment of a 
debt payable on demand with interest and suffera judg- 
ment for the principal and interest incurred after the tes- 
tator’s death, this is a devastavit, for the interest, unless 
the executor can show that the assets were insufficient to 
discharge the debt immediately, and where the executor 
permits debts carrying interest to run on, when he had 
in his hands a fund to pay them, he shall be charged with 
interest at that rate. 


Bate vy. Robins, 32 Beav. 73. 


¥i10. Again, if the executor by his delay in com- 
mencing an action, has enabled the debtor of his testator 
to protect himself under a plea of the Statute of Limita- 
tions, this amounts to a devastavit. 


East vy. East, 5 Hare, 348. 


1181. Where, for more than three years, executors 
permitted money to remain due on bond to their testator, 
without enquiring into the circumstances and situation 
of the obligor, or calling upon him to pay in the-money, 
the executors, on the obligors becoming bankrupt, were 
held responsible. 

Altorney-General ¥. Higham, 2 Y. & Coll. Ch. C. 634. 
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AULZ. If any goods of the testator are stolen from Goods 
the possession of an executor, or from the possession of a peters 
third person to whose custody they have been delivered 
by the executor, or are lost by casualty, as by accidental 
fire, the executor is not charged with these as assets. 

Jones v. Lewis, 2 Ves. Sen. 240. 


ELE. Where an executor puts out the money of his Real _ 
testator, upon a real security, which there is no reason CU" 
then to suspect, but afterwards such security proves bad, 
the executor is not accountable for the loss any more 
than he would have been entitled to the profits had it 
continued good. 

Ingle v. Partridge, 34 Beav. 41. 


N14. An executor or administrator lending money Personal 
of the deceased upon bond, promissory note or other per- “°""" 
sonal security is guilty of a breach of trust, and is per- 
sonally answerable if the security proves defective, even 
though a will gives the executors power to lend on per- 
sonal property, it does not enable them, even as against 
legatees, to accommodate a trader with a loan on his 
bond. 

Lowry vy. Fulton, 9 Sim. 115. 
ELIS. Where a testator empowers his executors to Executor 
: lending to 
lend money on persona! security, he must be taken to rely co.execut- 
upon the united vigilance of them all with respect to the ©” 
solvency of the borrowers. If one of them lends to the 
other this object is defeated, consequently such a 
loan is a breach of trust, and a misappropriation of the 
fund, and if any mischief arises to the estate of the tes- 
tator the executors will be liable. 
Wasicick vy. Richardson, 10 M. & W. 284. 


2116. An executor is not justified in unnecessarily Unem- 
keeping his testator’s money dead in his hands, and, ees 
therefore, if the exigencies of his office do not require 
otherwise, the executor should invest the unemployed 


money in such securities as are allowed by the statute. 
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havens ' JULY. If an executor lays out his testator’s money in 
tic. unauthorized securities, and there is any shrinkage in 


value, the loss will be thrown on him, although there be 
no mala fides on his part. On the other hand, if any profit 
bappen by the rise of the stock in which the executor 
has laid out the money he shall not have the benefit, but 
it shall accrue to the estate of his testator. 

Phayre v. Peree, 3 Dow. 128. 


ue 1118. Where trustees are bound to invest money in 
public funds, and instead of doing so retain the money in 
their hands, or invest it upon insufficient security, the 
cestuis qui trustent may elect to charge them either with 
the amount of the money or with the amount of the stock 
which they might have purchased with the money. 
Pride v. Fooks, 2 Beavy. 430. 


Apne: 1119. Where they are pot bound to invest money in 
authorized stock, or in any specific security, but by the 
terms of the trust bave a discretion to invest it in vari- 
ous ways, they are chargeable with the whole amount 
of the trust fund together with the interest. 

Robinson v. Robinson, 1 De G. M. & G. 247. 


1120. Executorg ought not, without great reason. 
to permit money to remain upon personal security longer 
than is absolutely necessary. 


284 ie to 1821. Where executors have neglected to realize 
assets which are outstanding on an improper investment. 
there is no fixed period at which the loss is to be calcu- 
lated, it depends upon the particular nature of the prop- 
erty and the evidence affecting it. 

Maraden vy. Kemp, 5 C. D. 598. 


1122. It is not the duty of the executor to call in 
money invested on real security where no risk is ap- 
parent. 


Inrestment—r ote. 


Re Gabourte, Casey v. Gabourie, 13 O. R. 635. 
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112%. The present rules as to authorized invest- Rules as to 


ments are contained in The Trustee Investment Act (R. aul 


S. O. 1897, c. 180), as amended by Ontario Statutes, 1899, ments 
c. 11, 8. 82, and 1900, c. 18, 8. 1. 


2. (1) Trustees or executors having trust money in their hands, Trustee 
which it is in their duty, or which it is in their discretion, to invest or executor 
at interest, shall be at liberty at their discretion, to invest the same ed ere 
in any stock, debentures or securities of the Government of the money in 
Dominion of Canada, or of this Province, or of any of the other certain 
Provinces of Canada; or in debentures or securities, the payment of fier 
which is guaranteed by the Government of the Dominion of Canada, “ 24 V. 
or of this Province, or of any of the other Provinces of Canada; or © PO 
in the debentures of any municipality in this Province; or in securi- 
ties which are a first charge on land held in fee simple, provided that 
such investments are in other respects reasonable and proper, and 
such trustees or executors shall also be at liberty, at their discre- 
tion to call in apy trust funds invested in any other securities than 
as aforesaid, and to invest the same in any such stock, debentures or 
securities aforesaid, and also, from time to time, at their discretion, 
to vary any such investments as aforesaid, for others of the same 
nature; and any such moneys already invested in any such stock, 
debentures or securities as aforesaid, shall be held and taken to 
have been lawfully and properly invested. 

(2) This section shall apply and extend to both present and This 
future trustees and executors. R.8. O. 1887, c. 110,8. 29 (l and 2). eckion te 

3. (1) For the Sieh a of the following sections of this Act thegh crane 
expression ‘“trustee’’ shall be deemed to include an executor or ees, etc. 
administrator, and a trustee whose trust arises by construction or een 
implication of law as well as an express trustee. 

(2) The provisions of this Act relating to a trustee shall apply “Trustee. 
as well to several joint trustees as to a sole trustee. 

(3) The expression “stock ” shal! include fully paid up shares. 

(4) The expression “instrument” shall include an Act of the 
Legislature of Ontario. Ont. Acts, 1891, c. 19, 8. 2. 

4. The powers hereby conferred are in addition to the powers Additional 
conferred by the instrument, if any, creating the trust; provided that powers 
nothing herein contained shall authorize any trustee to do anything as 
which he is in e>press terms forbidden to do, or to omit to do any- 
thing which he is in express terms directed to do, by the instru- 
ment creating the trust. R. S. O. 1887, c. 110, s. 29 (2); Ont. Acts, 
gs ce. 19, s. 3. 

. (1) It shall be Jawful for a trustee, unless expressly forbidden Tyyegt. 
by ae instrument (if any) crenting the trust, to invest any trust ment of 
funds in his hands in terminable debentures or debenture stock of fonda: 
the hereinafter mentioned societies and companies, provided that 
such investment is in other respects reasonable and proper, and that 


ation. 


Proviso. 
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the debentures are registered, and are transferable only on the 
vooks of the society or company in his name as the trustee for the 
particular trust estate for which they are held in such debentures 
or debenture stock as aforesaid. 

(a) Of any incorporated society or company which has been, 
or shall hereafter be authorized by any lawful authority to lend 
money upon wortgages on real estate, or for that purpose and other 
purposes, such society or company having a capitalized, fixed, paid ap 
and permanent stock, not liable to he withdrawn therefrom, amount- 
ing to at least $500,000, and having a reserve fund amounting to not 
less than 25 yer cent. of its paid-up capital, and its stock having a 
market value of not less than 25 per cent. premium. 

(b) Of any society or company heretofore incorporated under 
chapter 164 of the Revised Statutes of Ontario, 1877, or any Act 
incorporated therewith, or under chapter 169 of the Revised 
Statutes of Ontario, 1887, having a capitalized, fixed, paid up and 
permanent stock not liable to be withdrawn therefrom amounting to 
at least $100,000, and having a reserve fund amounting to not less 
than 15 per cent. of its paid up capital, and its stock having a market 
value of not less than 7 per cent. premium, provided that nothing 
in this clause (b) shall in any way affect any investment made under 
statutory authority before the passing of this Act. 

(2) The trustees may from time to time vary any such invest- 
ments. Ont. Acts, 1891, c. 19, s. 4 (a-c). 

6. No investmeuts shall be made under authority of this Act 
in the debentures of any society or company of the class first herein- 
before mentioned which has not obtained an order of the Licutenant- 
Governor in Council approving of investments in the debentures 
thereof; and such approval is not to be granted to any society or 
company which does not appear to have kept strictly within its legal 
powers in relation to borrowing and investment. Ont. Acts, 13891. 
ce. 19, s. 5. 


7. The Lieutenant-Governor in Council if he deems it expedient 
may at any time revoke any Order in Council previously made 
approving of investments in the debentures or debenture stock of 
any Society or company. Such revocation shall not affect the pro- 


priety of investments made before such revocation. Ont. Acts, 1891. 
c. 19, s. 6. 


8. (1) No trustee lending money upon the security of any proy 
erty shall be chargeable with breach of trust by reason only of the 
proportion borne by the amount of the loan to the value of the 
property at the time when the loan was made, provided that it 
appears to the Court that in making the loan the trustee was acting 
upon a report as to the value of the property made by a perse2 
whom the trustee reasonably believed to be an able, practical, sur 
veyor or valuer, instructed and employed independently of any ownet 
of the property, whether surveyor or valuer, carried on business iB 
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he locality where the property is situate or elsewhere, and that the 
mount of the loan does not exceed one-half of the value of the 
roperty as stated in the report, and that the loan was made under 
he advice of the surveyor or valuer expressed in the report. This 
ection shall apply to a loan upon any prvuperty on which the 
rustee cnu Jawfully lend. 


(2) This section shall apply to transfers of existing securities as 
vell as to new securities, and to investments made as well before 
s on and after the 4th day of May, 189], unless some action or 
ther procecding was pending with reference thereto at the said 
ate. Ont. Acts, c. 19, s. 9. 
¢ 


9. (1) Where a trustee has improperly advanced trust money Trustee 
mM & mortgage security which would at the time of the investment lendin 
\ave been a proper investment in all respects for a less sum than pede 
vas actually advanced thereon, the security shall be deemed an amount. 
\uthorized investment for such Jess sum, and the trustees shall Lee artes 
nly be liable to make good the sum advanced in excess thereof with ia '5y, ha 


nterest. 


(2) This section shall apply to investments made as well before 
is on and after the 4th day of May, 1891, unless some action or 
ther proceeding was pending with reference thereto at the said 
late. Ont. Acts, 1891, c. 19, s. 10. 


1124. Section 2 of Ontario Statute, 1900, chapter 18, Liability 
in case of 


‘eads as follows :— change of 
character 

No executor, administrator or trustee, shall be liable for breach of invest- 

{ trust by reason only of his continuing to hold an investment Tees 


vhich has ceased to be an investment authorized by the instru-57 V, o, 10 
nent of trust or by the general law; and these provisions shalls. 4. 
ipply to cases rising either before or after the passing of this Act. 


ESS. If an executor appoints another to receive Agent for 
the money of his testator, and he receives it, it is the °“"" 
same thing as if the executor himself had actually re- 
ceived it, and will be assets in his hands. But with 
respect to losses sustained by the failure of bankers, oF po ijire of 
other persons into whose hands the money of the tes- bankers.’ 
tator has been deposited by the executor, where the 
money was made from necessity or conformably to the 
common usage of mankind, the executor will not be 


responsible for the loss. 
Fenwick v. Clarke, 31 L. J. Ch. 728. 
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agency 1126. Where executors employ an auctioneer to sell 
any portion of the assets, and he receives the deposit and 
fails to pay it over, the executors will not, generally 
speaking, be held personally liable for the loss. 
Edmonds v. Pcake, T Beav. 239. 
1127. The former law has been relaxed somewhat, 
by the following provisions of The Trustee Act (R. §. 0. 
1897, ¢. 129). 
pntecrecs 27. (1) For the purposes of the next five sections of this Act 
next five the expression “ trustee ” shall be deemed to include an executor or 
sections. , 2dministrator and a trustee whose trust arises by construction or 
Trustee. implication of law as well as aD express trustee. 
Extended (2) The provisions of the said five sections relating to a trustee 
yo Join shall apply as well to several joint trustees as to a sole trustee. 
pe (3) The expression “ instrument ’’ shall include an Act of the 
ment.” Legislature of Ontario. R. S. O. 1897, c. 129, a, 27 (1, 2, 3). Ont 
Acts, 1891, c. 19, 8. 2 (1, 2, 4). 
Apply to (4) The said five sections shall apply as well to trusts created 
all trusts. by an instrument executed before as to trusts created on or after 
the 4th day of May, 189], and the powers by the said sections con- 
ferred are in addition to the powers conferred by the instrument, 
Proviso. if any, creating the trust. Provided always that save as in the 
said sections expressly provided, nothing therein contained shall 
authorize any trustee to do anything which he is in express terme 
forbidden to do, or to omit to do anything which he is in express 
terms directed to do by the instrument creating the trust R. &. v. 
1897, c. 129, s. 27 (4). Ont. Acts, 1891, c. 19, ss. 3, 14. 
Appoint- 28. (1) It shall be lawful for a trustee to appoint a solicitor to 
ment of : 
agents hy be his agent to receive and give a discharge for any money or any 
trustecs valuable consideration of property receivable by such trustee under 
Cea the trust; and no trustee shall be chargeable with breach of trust 
mp. Act by reason only of his having made or concurred in making any such 
51,52 V. appointment: provided that nothing herein contained: shall exempt 
Gara bet a trustee from any lability which he would have incurred if this 
section had not been enacted in case of permitting such money, 
valuable consideration, or property to remain in the hands or under 
the control of the solicitor for a period longer than is reasonably 
necessary to enable the solicitor to pay or transfer the same to 
the trustee, a 
(2) It shall be lawful for a trustee to appoint a banker or soli- 
citor to be his agent to receive and give a discharge for any money 
payable to such trustee under or by virtue of a policy of assurance 
a or otherwise; and no trustee shall be chargeable with a breach 
1RO, 


of trust by reason only of bis having made or concurred in making 
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ny such appointment; provided that nothing herein contained shall 
‘xempt a trustee from any liability which he would have Incurred 
f this section had not been enacted, in case he permits such money 
o remain in the hands or under the control of the banker or solict- 
or for a period longer than is reasonably necessary to enable him 
Oo pay the same to the trustee. 

° (3) This section shall apply only where the money or valuable 
onsideration or property was or is received on or after the 4th day 
f May, 1891. R. S. O. 1897, ¢ 129, s. 28. Ont. Acts, 1891, 
ol eye 


\dministrator acting by agent. 
O'Sullivan v. Harty, 10 A. I. 76. 
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RI2S. A devastavit by one of two executors or ad- Responsi- 


ninistrators shall not charge his companion, provided he 


bility for 
acts of co- 


1as not intentionally, or otherwise, contributed to it for executor. 


the testator having misplaced his confidence in one shall 
10t operate to the prejudice of the other. Therefore, an 
2xecutor is not, under ordinary circumstances, respon- 
sible for the assets come to the hands of his co-executor. 
But where an executor possessing assets of his testator, 
hands over these assets to a co-executor, and they are 
misapplied by that co-executor, then the executor who 
hands them over shall be answerable for their misappli- 
cation, unless he can show a good reason for having so 
acted. But if an executor is merely passive by not ob- 
structing his co-executor from getting the assets into 
his possession, the former is not responsible, if the one 
in any way contributes to enable the other to obtain 
possession ; he is answerable, notwithstanding his mo- 
tive be innocent, unless he can assign a sufficient excuse. 
Thus, if by agreement among several executors, one is 
to receive and intermeddle with such part of the estate 
and another with such a part, each of them will be 
chargeable for the whole, because the receipts of each 
are pursuant with the agreement made between them. 
Therefore, an executor having a fund standing in the 
joint names of himself and another cannot, upon the 
mere representation of the co-executor, if false, be justi- 
fied in doing an act that is an exercise of power over 
that fund. First, the act must be necessary for the pur- 
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poses of the will, and then the person, to whom the re 
presentation is made, has imposed upon him at least 
ordinary and reasonable diligence to enquire whether 
the representation is true, 


Broadhurst y. Balguy, 1 Y. & C. 16. 


1429. If one executor places the property of the tes- 
tator in the hands of the other, who happens to a banker. 
or in such a situation that the act is not imprudent, the 
executor so depositing shall not be charged in case of 
a loss, for if he had been a sole executor, and under the 
same circumstances placed the money in the banker's 
hands, he would not have been liable. 


1130. One executor is not answerable for the re- 
ceipt of the other, merely by taking probate, permitting 
the other to possess the assets, and joining in acts neces- 
sary to enable him to administer. 

Styles v. Guy, I Mac. & G., 422, 


ASI. It is the duty of all executors to watch over. 
and if necessary, to correct the conduct of each other, and 
an executor, as well as a trustee, who stands by and sees 
a breach of trust committed by his co-trustee becomes re- 
sponsible for that breach of trust. 

See Archer y. Severn, 13 O. R. 316. 


L132. In cases of the description above considered. 

a trustee or executor will not be protected by the usual 

indemnity clause, exonerating him from all responsibility. 

on account of the acts of his co-trustees or co-executors. 
Wilkins v. Hogg, 3 Giff. 116. 


Hl. & C, were appointed executors. H. took upon himself the 
actual management of the estate, with the knowledge and consent 
of, but not under any express agreement with C. H. applied a sum 
of money to his own use, but of this C. was not aware. The will 
contained the usual indemnity clause exonerating each from liability 
for the other: Held, that C. was not liable for the sum appropriate? 
by H. 


King y. Hilton. 29 Chy. 881. 


| 
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An executor who does an act by which his co-executor obtains ‘‘ Unneces- 
sole possession of assets of the testator, is only liable for misappli- ®9°Y ” act. 
cation by his co-executor, if the act was “unnecessary.” Such an 
act is not unnecessary if done in the regular course of business. A. 
made his wife B., J., and C., his executors. A. was the registered 
holder of certain American railway shares; these shares could either 
be sold as registered shares or be unregistered, .nd then sold as 
shares to bearer; the latter was the ordinary course of business. J. 
requested B. and C. to unregister the shares. This was done. J. 
misappropriated part of the proceeds, and absconded within eleven 
months of A.’s death: Held (1), that unregistering the bonds and 
handling them to J. to sell were not *‘ unnecessary ” acts, and that B. 
and C. were not liable for J.’s misappropriation; (2)\that as J. was 
trusted by A., and as B. aad C. had no reason to suspect him, there 
had been no such delay in calling upon J. for an account as to make 
B. and C. liable. 


In re Gasquoine, Gasquoine v. Gasquoine (1894), 1 Ch. 470. 


One executor may, without the concurrence of his co-executor, Liability 


validly sell or pledge assets of the estate to a purchaser or mortgagee Of purchas- 


in good faith, and the purchaser or mortgagee is not put upon enquiry mone 


or affected with notice of breach of trust because the executor is gee. 
described in the transfer or mortgage as “ trustee.” 


Cumming v. Landed Credit Co., 22 S. C. 246. 


11838. If an executor administers part of the assets, pcintalte 
he shall be charged with such as he has received, although part of 
he has renounced the executorship, and paid the money *“** 
to a co-executor who proved the will. For executors 
must either wholly renounce, or if they act to a certain 
extent as executors and take upon them that character, 
they can be discharged only by administering the assets 
themselves or administering the estate through the 
Court. But an executor who has not proved is not to 
be considered as acting by assisting a co-executor, who 
has proved, in writing letters to collect debts or by writ- 
ing directly to a debtor of the testator requiring pay- 


ment. ‘ 


1134. Soif one of two persons named executors dis- Disc] ai m- 
° mg execu- 
claims and renounces, who afterwards possesses himself peak stent 


of assets, as agent to the other, who has proved the will, 
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the former does not thereby become accountable as 


executor. 
Lowry v. Fulton, 9 Sim. 104. 


1135. Where an executor has once proved the will, 
he cannot renounce his representative character and act 
under another. He can do no act in regard to the estate 
for which he is not answerable as executor. 


1186. Where executors join in a receipt, both hav- 
ing the whole power for the whole fund, both are charge- 
able. 


1137. Where trustees join, each not having the 
whole power joining being necessary, only the person re- 
ceiving the money is chargeable. 

Gregory v. Gregory, 2 Y. & ©. 315. 


1138. Although concurrence in the act of devasta- 
vit on the part of the parties injured by it, or acquiesce. 
ence without original concurrence will release the execu- 
tors, yet the Court must inquire into all the circumstance: 
which induced the concurrence or acquiescence, and as- 
certain whether their conduct really amounts to sucha 
previous sanction or subsequent ratification as ought to 
relieve the executors from responsibility. 

Davies v. Hcdgsen, 25 Beav. 177. 


1139. An executor must account for all profits 
which have accrued in his own time, either spontaneously 
or by his acts, out of the estate of the deceased. 

Sugden vy. Crossland, 3 Sm. & G. 192. 


1140. An executor cannot be allowed, either im 
inediately or by means of a trustee, to be a purchaser of 
any part of the assets, but shall be considered a trustee 
for the persons interested in the estate, and shall-account 
for the utmost extent of advantage made by him of the 
subject so purchased. 

Smedley v. Varley, 23 Beary. 358. 
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W241. If an executor compounds debts or mort. Executor 
gages, and buys them in for less than is due upon them, pounding 
he shall not take the benefit of it himself; but other credi- “'™* 
tors and legatees shall have the advantage of it, and for 
want of them the benefit shall go to the party who is 
entitled to the surplus. 

Barton v. Hassard, 3 Dr. & Sm. 461. 


AL42. If an executor lays out the assets on private Private 
securities, although he shall answer for all deficiencies *U"4e* 
which may be caused thereby, he must account to the 
estate for all benefit. 

Adye v. Feuilleteau, 1 Cox, 24. 


1148. An executor, if he takes upon himself to act Executor 
with regard to the testator’s property in any other man- Sees 
ner than his trust requires, puts himself in this situation, “"** 
that if there be any loss be must replace it; but he can- 
not possibly be a gainer by it, any gain must be for the 
benefit of his certui que trust. 

Crosskill v. Bower, 32 Beav. 86. 


4144. There are two grounds on which an executor When in- 
tereat may 
or administrator may be charged with interest: be charged 


1. That he has been guilty of negligence in omitting 
to lay out the money for the benefit of the estate. 

2. That he himself had made use of the money, or 
had committed some other misfeasance to his own profit 
and advantage. 

WU45. It may frequently be necessary and. justifiable Hea 
for an executor to keep large sums in his hands to answer hand. 
the exigency of the testator’s affairs, especially in the 
course of the first year after the decease of the testator, 
in which case the fund is not considered distributable 
until after that time; but if an executor keeps money 
dead in his hands oat any apparent reason or neces- 
sity, then it becomes negligence and a breach of trust 
and the Court will charge the executor with interest.. 

Davenport v. Stafford, 14 Beav. 319. 
K.E A.—24 
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1146. Where an executor alleged that he had kept 
money belonging to the estate for several years in his 
house, until the same was destroyed by fire and the 
money lost, the court held the executor guilty of a breach 
of trust, and his affidavit as to the destruction being un- 
satisfactory, refused to discharge him from custody under 
a writ of arrest. 


Laweon v. Orookshank, 2 Chy. Chamb. 426. 


Money re- 1147. An executor is not to be charged with inter- 

paid us, est for a balance in his hands retained under a false ap- 

corti: prehension of his right, nor for money paid away under 
a mistake as to the legal right of it. 


Gallivan vy. Evans, 1 Ball. & B. 191. 


Exeoutor 1148. If an executor makes use of estate money he 
tatefunds, OUght to pay the interest he made. If the fund is em- 


ployed in trade the cestuis que trustent have a right to an 
option of taking either the interest or the profits which 
have arisen from the trade. But they must take either 
the-profits for the whole period, or the interest for the 
whole period. 


Heathcote vy. Hulme, 1 J. & W. 122. 


eee 8149. If an executor or other trustee mixes trust 
trustfunds funds with the private moneys, and employs them both in 
we Pra trade or adventure of his own, the cestui que trust may, 
moneys. if he prefers it, insist upon having a proportionate 

share of the profits instead of interest on the amount 


of the trust funds so employed. 
Portlock v. Gardner, 1 Hare, 594. 


Taking 1250. Taking an account with rests, means that 

with rests UUGer it the interest computed on the balance due at the 
end of the first year is to form part of the balance.due at 
the end of the second year, and upon which interest is 
then to be computed, and so on from year to year to the 
end of the account. 
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A151. It is not usual to allow interest on claims D Discretion 
where there is no fraud, or wilful witholding of accounts, ing rises 
only a loose mode of dealing between the parties. The“ 
discretion under which a jury may allow interest applies 
to the master’s office. 


Re Kirkpatrick, 10 P. R. 4. 


1152. The English rules regulating the award of Ontario 
interest against executors and trustees may be approxi- interest 
mated in this province, (1) by charging an executor who 
negligently retains funds which he should have paid over 
or made productive for the estate, at the statutory rate of 
six per cent.; (2) by charging him who has broken his 
trust by using the money for his own purposes (though 
not in trade or speculation) at such a rate of interest as 
is the then current value of money; and (3) by charging 
him who makes gain out of his trust by embarking the 
money in speculative or trading adventures with the 
profits or with compound interest, as the case may be. 
The executors in this case kept considerable and con- 
stantly increasing balances in their hands from year to 
year, and allowed the acting executor to use the money 
as he pleased. It was not proved that any profit was 
made out of it, and no special evidence was given to shew 
what the current rate of interest during that period was; 
but the notes and mortgages held by the executors bore 
interest for the most part at six per cent. The master 
charged the executors with interest at six per cent. per 
annum, with annual rests upon moneys in their hands 
belonging to the estate, and allowed them the usual 
commission and costs. On an appeal from the report of 
the master, it was :—Held, that the interest should be 
charged at six per cent.; but that the awarding of com. 
pound interest was opposed to the spirit of the decision 
in Inglis v. Beaty, 2 A. R. 453, and could be only upheld 
as being in the nature of a penalty imposed on the ex- 
ecutors. 

Re Honsberger, 10 O. KR. 521. 
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he a 1158. Where moneys are left by will to be invested 

invest- at the discretion of the executor or trustee, the discretion 

nen nO given cannot be exercised otherwise than according to 
law, and does not warrant an investment in personal 
securities or securities not sanctioned by the court:— 
Held, that an executor and trustee who deposited funds 
so left in trust for infants, at three-and-a-half or four 
per cent. interest, in a savings’ bank, did not conform to 
his duty; and his failure to do so exposed him to pay the 
legal rate of interest for the money, although he acted 
innocently and honestly; and the acquiescence of the 
statutory guardian of the infants, not being for their 
benefit, did not relieve him:—Held, also, that the defea- 
dant was not entitled to costs out of the fund, but that 
he should be relieved from paying costs. 

Spratt v. Wilson, 19 O. R. 28. 


rules: 3154. An executor or administrator is entitled to be 

able ex- allowed all reasonable expenses which have been incurred 

pene’ in the conduct of his office, except those which arise 
from his own default. It is a general principle that an 
executor or administrator shall have no allowance at 
law or in equity for personal trouble and loss of time 
in the execution of his duties; nor is the case altered bv 
the executors’s renunciation of the executorship and bis 
afterwards assisting in it; nor although it should appear 
that he has deserved more, and has benefited the estate 
to the prejudice of his own affairs. 

Robinson v. Pett, 3 P. Wms. 249, 


Surviving 1155. A surviving partner, being an executor, is 

ou eno entitled, without expressed stipulation, to bave al- 
lowance for carrying on the trade after the testator’s 
death. 


rales 1156. A trustee, who is a solicitor, is entitled to be 
' repaid such costs, charges and expenses only as he has 
properly paid out of his pocket, and where an executor 

and trustee employs his co-trustee, who is a solicitor. to 
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‘Transact the legal business of the trust, the solicitor is 
nly entitled to costs out of pocket. 


‘ 1157. An agent, who is appointed an executor of Agent 
1s principal, is not entitled to charge commission on 
susiness done subsequently to the testator’s death. 


1158. An executor, who acts as auctioneer in the Executor 
tale of assets, is not entitled to charge commission. 7s ital 


1159. Compensation to executors and administra- Compen- 
ors is now awarded under the authority of sections 40 “"” 


o 43 of The Trustee Act (R. 8. O. 1897, c. 129), which are 
is follows: 


40. Any trustee under a deed, settlement or will; any executor AlJow- 
r administrator; any guardian appointed by any Court, and any eas 
rustee. 


estamentary guardian, or any other trustee, howsoever the trust 
3 created, shall be entitled to such fair and reasonable allowance 
or his care, pains and trouble, and his time expended in and about 
he trust estate as may be allowed by the High Court or Judge. 
r by any Master or Referee thereof to whom the matter may be 


eferred. R.S. O. 1897, c. 129, s. 40 (8. 38, R. S. O. 1887, ¢. 110). 
41. A Judge of the High Court may, on application to him, for Allow- ‘ 
he purpose, settle the amount of such compensation, although the eer be 


cust estate is not before the Court in any action. R. S. O. 1897, c. though 


20, 8. 41 (s. 39, R. 8. O. 1887, c. 110). the estate 

not before. 

42. Compensation may be allowed in the case of any trust here- the Court 
ofore created, as well as in any to be hereafter created. R. S. O. this to 
897, c. 129, s. 42 (s. 40, R. S. O. 1887, ¢. 110). existing 

as well as 


43. The Judge of any Surrogate Court may allow to the ex- future 


cutor or trustee, or administrator acting under a will or letters of trusts, 
idministration, a fair and reasonable allowance for his care, pains Se a 
ind trouble, and his time expended in or about the executorship, may order 
rusteeship, or administration of the estate and effects vested in him ae 
inder the will or letters of administration, and in administering, jade to 
lisposing of, and arranging and settling the same and gene- executor 
ally arranging and settling the affairs of the estate, and Gee uiae 
nay make an order or orders from time to time therefor, and out of the 


he same shall be allowed to an executor, trustee, or administrator Naat for 


n passing his accounts. R, S. O. 1897, c. 129, s. 43 (8. 41, R. 8. O- trouble. 
(887, c. 110). Where al- 
lowance 


44. Nothing in the next preceding four sections shall apply to fixed by 
iny case in which the allowance is fixed by the instrument creating an instru- 
the trust. R.S. O. 1897, c. 129, 8. 44 (s. 42, R. S. O. 1887, c. 110). ment. 
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1160. The right of an executor to compensation 
depends entirely upon the above Act, and as that 
statute has fixed no standard, each case is to be dealt 
with on its own merits, according to the discretion of 
the judge. The courts have laid down no inflexible rule 
in this regard, and the adoption of any hard and fast 
commission (such as five per cent.) would defeat the in- 
tention of the statute. 

Re Fleming, 11 P. R. 426. 


11G1. In no case will an executor be entitled to 
allowance for services performed by an agent, and 
which were so performed by him gratuitously. 
Chisholm v. Barnard, 10 Chy. 479. 


Compensation. 
Boys’ Home vy. Leia, 4 O. R. 18. 
Williams vy. Roy, 9 O. R. 534. 
Dentson vy. Denison, 17 Gr. 306, doubtea. 

Biervcwright y. Leys, 1 O. R. 375. 

Archer y. Severn, 138 O. R. 316, 

Taylor v. Magrath, 10 O. R. G69. 

Hoover v. Wilson, 24 A. R. 624. 


1162. Where a suit for the administration of an 
estate is pending, it is improper for the surrogate Judge 
to interfere by ordering the allowance of a commission 
to trustees or executors. 

Cameron v. Bethune, 15 Chy. 486. 


1163. An executor who has proved the will, or a 
person taking out letters of administration, cannot 
retire from his duty, but must collect the estate himself; 
but an executor is justified in having recourse to an 
ageut to collect the assets in cases where a provident 
owner might well employ a collector, and the extcutor 
will therefore be allowed the expense so incurred in his 
account. = 


1164. If an executor pays a solicitor for his 
trouble and attendance in the transacting and conduct 
of the testator’s affairs, he ought to be allowed and 
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repaid what he pays. But an executor is not entitled to 

be allowed, without question, the amount of the bill of 

costs which he has paid. The officer of the Court with- 

out regularly taxing the bill will moderate the amount. 
Johnson v. Telford, 3 Russ. Ch. Cas. 477. 


1165. Where a solicitor is appointed executor and Solicitor 
is at liberty to charge for his professional services, he is ncn 
only entitled to charge for services strictly professional, 
and not for matters which an executor ought to do with- 
out the intervention of a solicitor, such as for attendances 
to pay premiums on policies, attending at the bank to 
make transfers, attendances on auctioneers, legatees and 
creditors. 

Harbin v. Darby, 28 Beav. 3235. 


1166. If an executor borrows money or advances it Advances 
out of his own pocket to pay the debts of his testator Le ta 
which carry interest, or satisfy some of his testator’s 
creditors who are very importunate and threaten to 
bring actions, he is entitled, not only to be paid in full in 
priority to creditors, but also to an allowance of interest 
for the money so advanced and borrowed. 

Small y. Wing, 5 Bro. P. C. 72. 


AiG7. The following cases will prove useful as an 
indication of the leaning of the courts where the proceed- 
ings are taken against executors. 


Executors may be deprived of their costs where they have improp- 
erly managed the affairs of the estate, though not guilty of any wilfal 
misconduct; and this rule was acted on where the personal representa- 
tive of one of the executors was a party to the suit, though he had not 
acted in the management of the estate ; his testator’s estate being ample. 


Kennedy vy. Pingle, 27 Chy, 305. 


Where an executor by his misconduct in the manegement of the 
estate, causes a suit, and but for the fact of the suit having been brought 
the assets whould have been dissipated, tbe court will not as a general 
rule allow such executor his costs out of the estate, although no loss has 
been sustained; and where in such case, the party interested filed a bill 
without calling upon the executor for an account or affording him any 


876 


EXECUTORS AND ADMINISTRATORS. 


opportunity of shewing that his dealings were correct, the court refused 
the costs of the suit to either party up to the taking of the accounts, 
but directed as the executor to pay the subsequent costs. 


Simpson v. Horne, 28 Chy. 1. 


In a suit for administration it appeared that the personal represent- 
ative had kept very imperfect accounts of the estate, and that those 
brought into the master’s office had been made up partly from scattered 
entries and partly from memory—Held, a sufficient justification for the 
institution of the suit, and that the plaintiff was entitled to the costs 
from the defendant up to the hearing, although no loss had occurred to 
the estate. 


It was shewn that the personal representative had invested the 
moneys of the estate in lard out of the jurisdiction of the court as well 
as on personal security, but no loss had been austained, ell having been 
repaid by the borrowers—Held, that these facts did not constitute any 
ground for depriving her of the costs of suit subsequent to the decree. 


Killins vy. Killins, 29 Chy. 472. 


Held, that the executors in this case were entitled to their costs, 
because the action was not occasioned by their misconduct; but they 
were disallowed the costs of such part of the enquiry as was caused by 
the misapplication of the funds or their failure to make reasonably 
accurate entries of their dealings with the estate. 


In re Honsberger—Hounsberger v. Kratz, 10 O. R. 521. 


A trustee or executor stands in the same position as any other 
litigant with respeot to costs. 


Smith v. Williamson, 13 P. BR. 126. 


See also Sunson vy. Clyde, 31 O. R. 579. Where the executors 
were deprived of costs for unnecessarily registering a Renewal of 
Caution under the Devolution of Estates Act. 





PART LV. 


CHAPTER 


REMEDIES FOR EXECUTORS AND ADMINIS- 
TRATORS. 


(1) EXECUTORS AS TRUSTEES. 


1168. It will have been noticed in the preceding Executor 
pages that many statements have been made and * ‘¥# 
statutes quoted affecting trustees. How far the position 
of an executor is that of a trustee may be gathered from 
the following authorities: 


After all the debts of an estate are paid, and after the lapse of 
years from the testator’s death, there is a sufficient presumption that 
one of the several exccutors and trustees dealing with assets is so 
dealing qua trustee and not as executor, to shift the burden of 
proof. 

Cumming vy. Landcd Credit Co., 22 S. C. R. 246. 


Where the same persons are executors and trustees under a will, 
they do not Icse their powers as such executors and become mere 
trustees, when all the testator’s known debts are paid, or by mere 
‘upse of time. 

Ewart v. Gordon, 13 Chy. 40. 
Camcron v. Campbell, T A. R. 361. 
Huggins v. Law, 14 A. R. at p. 401. 


Exercise of quasi-judicial functions (valuing). 
Kerr v. Kerr, 8 O. KR. 484. 


1169. The position of trustee will be hereafter not anes 
:o dangerous if the statutes hereunder quoted are 
iberally applied. The elements of honesty, reasonable- 
1ess and good faith will be absolutely required in order 
to invoke their protection. 
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1170. Section 30 of the Trustee Act is as follows: 


30. (1) Where a trustee has committed a breach of trust at the 
justigation or request or with the consent in writing of a beneficiary, 
the Court may, if it thinks fit, and notwithstanding that the bene 
ficilary is a married woman entitled for her separate use, whether 
with or without a restraint upon anticipation, make such order as 
to the Court seems just for {impounding all or any part of the 
interest of the beneficiary in the trust estate by way of indemnity 
to the trustee or person claiming through him. 


(2) This section shall apply to breaches of trust committed as 
well before as after the 4th day of May, 1891, except where ao 
action or other proceeding was then pending with reference thereto. 
R. S. O. 1897, c. 129, s. 30. Ont. Acts, 1891, c. 19, 8. 11. 


1171. Ont. Acts, 1899, chapter 15, is as follows: 


1. If in any proceeding affecting trustees or trust property it 
appears to the Court that a trustee, whether appointed by the Court, 
or by an instrument in writing, or otherwise, or that any person who 
in law may be held to be tiduciarily responsible as a trustee, is or 
may be personally liable for any breach of trust whether the 
transaction alleged or found to be a breach of trust occurred before 
or after the passing of this Act, but has acted honestly and reason- 
ably, and ought fairly to be excused for the breach of trust, and 
for omitting to obtain the directions of the court in the matter in 
which he committed such breach, then the Court may relieve the 
trustee either wholly or partly from personal liability for the same. 


2. Section 33 of “‘ The Trustee Act” shall extend to and inclade 
administrators upon intestacy, and with will annexed, and whether 
already appointed or hereafter to be appointed. 


3. (1) Any persons with whom trust moneys have been deposited 


into Court or to whose hands trust moneys have come, may, in case the trustee 


by person 
holding 
trust 
money for 
trustee. 


has been absent from the Province for a period of a year, and is 
not likely to return at an early date, or in the event of the trustee's 
death, pay the same into the High Court under and 1n conformity 
with the provisions of law for the relief of trustees. 


(2) This section shall extend to a case where there are more 
trustees than one, and the trustee or trustees in the Province cannot 
give an acquittance of the money. 


(2) PETITIONS FOR ADVICE. 


AL72. Trustees have a further privilege that they 
are at liberty to apply to the Court for advice under the 
following statutory authority: . 
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39. (1) Any trustee, executor or administrator, shall be at Trustee, 
liberty, without the institution of an action, to apply in Court or in &*, may 
Chambers in the manner prescribed by Rules of Court, for the opin- BupTy tor 
fon, advice or direction of a Judge of the High Court on any ques- Manage- 
tion respecting the management or administration of the trust ne o : 
property or the assets of a testator or intestate. erty. . 


(2) The trustee, executor or administrator, acting upon the opin- mn ea 


ion, advice or direction given by the Judge, shall be deemed, so far c. 35, 8. 30. 
as regards his own responsibility, to have discharged his duty as 

such trustee, executor or udministrator, in the subject matter of 

the said application; but this provision shall not extend to indem- 

nify a trustee, executor or administrator in respect of any act done 

in accordance with such opinion, advice or direction as aforesaid, 

if the trustee. executor or administrator has been gullty of any 

fraud or wilful concealment or misrepresentation in obtaining such 

opinion, advice or direction. R.S. O. 1897, c. 129, s. 39; (s. 37, R. S. 

OU. 1887, c. 110). 


11°73. The Courts have limited their action under 
this section very much. The following statement 
appears to indicate how far an applicant may expect 
assistance :-— 


In Re Lorenz’ Settlement, 1 Dr. & Sm, 401, Vice-Chancellor 
Windersley said, ‘‘ My understanding of that section of the Act is, 
that it was intended by the Legislature that the Court should have 
the power to advise a trustee or executor as to the management and 
administration of the trust property in the manner which will be 
most for the advantage of the parties beneficially interested, and 
not to decide any question affecting the rights of those parties inter 
se, otherwise the effect would be that a deed or will involving the 
most dificult questions, and relating to property to an amount 
however large, might be construed, and most important rights of 
parties decided by a single Judge, without any power of appeal 
whatever. This, I am satisfied the Legislature never intended—- 
It 4s true, that in some cases the Court has (unadvisedly, as I 
think), upon a petition under this section, given its opinion on ques- 
tions affecting the rights of parties. But I believe that the Judges 
generally now consider that it ought not to be done.” 

As the advice, if given, is necessarily applicable only to ‘he 
state of facts presented, if there has been any misstatement, or slip, 
however, innocent, the opinion or advice will be no protection. 


Re Barrington's Setilemcat, 1J. & H. 142. 


Petition for advice. 
Re Harley’s Estate, 17 P. R. 484. 
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Osler, J.A.—Petition by executrix for the construction of the will 
and direction as to advertising for next of kin of the testator, John 
Harley. 

I must refuse this petition in the absence uf any of the heirs or 
next of kin of the testator. 

I cannot give an opinion as to the right of the executrix to dis- 
pose of the residue of the estate in accordance with the directions of 
the will, viz., ‘‘ amongst churches and charities, or otherwise as he 
may see fit.” It is quite possible, having regard to the date of the 
will, the vagueness of the language, and the nature of the estate, 
that the direction may prove ineffectual. Certainly, in the absence 
of the next of kin, it would be a dangerous experiment for the 
petitioner to attempt to comply with it. I see not why she needs to 
concern herself in the matter at all. She has paid the debts, and th» 
one legacy about which there could be no question, and some years 
ago she obtained an order for leave to pay the balance in her hands 
into Court. She paid it accordingly, and she is, it seems to me, dis_ 
charged from all further responsibility, especially as she or the 
former executor had advertised for heirs, and next of kin will find 
it when they apply for it, or where the Crown may do so if it ever 
desires to establish a claim. 

I asked for precedents but the petitioner has been unable to refer 
me to any, and my own search has been equally fruitless. 


I make no order. 
Re Mathers, 18 O. R. 14. 


Meredith, J.—The application, in so far as it seeks advice is made 
under the provisions of sec. 37 of c. 110, R. S. O. 1887, only, ana 
not under-any of the provisions of the new Rules. 

That statule gives liberty to apply for the opinion, advice o> 
direction of a Judge on any question respecting the management or 
administration of trust property or the assets of a testator or in- 
testate. 

The application in this respect is for an order or direction de- 
termining the claim of the statutory guardian of the infant bene- 
ficiaries to the fund in question. 

It seems to me that such a claim can hardly be said to be a 
question respecting the nianagement of the trust property. But, 
it be, it also seems to me to be one of so much difficulty and im- 
portance that it ought not to be dealt with on an application of this 


character. 
See Re Williams (1895), 22 A. R. 196. 


1174. The originating notices referred to in the 
last quoted judgment are as follows: They will be 
extensively acted upon. . 
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CONSOLIDATED RULES OF PRACTICE RELATING TO 
ORIGINATING NOTICES. 


938. The executors or administrators of a deceased person or any Originat- 
of them, and the trustees under any deed or instrument or any of os oe 
them, and any person claiming to be interested in the relief sought express 
as creditor, devisee, legatee, next of kin or heir at law of a deceased trusts or 
person, or as cestui que trust under the trusts of any deed or instru- a boekeli 4) 
ment, or as claiming by assignment or otherwise under any such istration. 
creditor or other person as aforesaid, May serve a notice of motion 
returnable before a Judge of the High Court in Chambers for such 
relief of the nature or kind following, as may be specified in the no- 
tice. and as the circumstances of the case may require, that is to 
say, the determination without an administration of the estate or 


trust of any of the following questions or matters:— 

(a) Any question affecting the rights or interests of the person 
claiming to be creditor, devisee, legatee, next of kin or heir-at-law., 
or ceatutl que trust. 

(b) The ascertainment of any class of TLE legatees, de- 
visees, next of kin, or others. 

(c) The furnishing of any particular accounts by the executors 
or administrators or trustees, and the vouching (where necessary) 
»f such accounts. 

(d) The payment into Court of any money in the hands of the 
executors or administrators or trustees. 

(e) Directing the executors or administrators or trustees to do 
yr abstain from doing any particular act in their character as such 
*xecutors or administrators or trustees, 

()} The approval of any sale, purchase, compromise or other 
ransaction. 

(g) The opinion, advice or direction of a Judge pursuant to sec- Rey. Stat. 
ion 37 of the Act respecting Trustees and Executors, and the ad- c. 110. 
ninistration of Estates, 

(h) The determination of any question arising in the adminis- 
ration of the estate or trust. New. 


939. The persons to be served with notice under the last pre- porgons to 
eding Rule in the first instance shal] be the following, that is to be served. 


ay:— 
1. Where the notice is served by an executor or administrator Where no- 
tice served 
, tee: 
r trustce: by execu. 


(a) For the determination of any question under clauses (a), tors, ete. 
-), (A), (g) or (hk) of Rule 938, the persons or one of the persons whose 
ights or interests are sought to be affected; 
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(vb) For the determination of any question under clause (6) of 
Rule 938, any member or alleged member of the class; 


(ec) For the determination of any question under clause (c) of 
Rule 938, any person interested in taking such accounts; 


(d) For the determination of any question under clause (d) 0” 
Rule 938, any person interested in such money; 

(e) If there are more than one executor or administrator or 
trustee, 1nd they do not all concur in the service of the notice, those 
who do not concur. 


Where 2. Where the notice is served by any person other than the 
rile executors, administrators or trustees, the said executors, administra- 


person. tors or trustees. New. 


Special di- 940. The Judge may direct such other persons to be served as 


rections as i : 
to service, M8Y seem just. New. 

Summary 941. The Judge may summarily dispose of the questions aris- 
ee * ing on the application and make such judgment or order as the 


nature of the case may require, or may give such directions as he 
may think just for the trial of any questions arising upon the 
application. New. 


Carriage 942. Any special directions, touching the carriage or execution 
and service 6 the judgment or order, or the service thereof upon persons not 


of judg- : : ; 

mentor parties, may be given as may seem just. New. 

order. 

Interfer- 943. Service of a notice under Rule 938, shall net interfere 

pede with, or control any power or discretion vested in any executor, 

of trustees, 80ministrator or trustee, except so far as such interference or control 

eto. may necessarily be involved in the particular relief sought. New. 
ADMINISTRATION. 


Creditors, 944, Any person claiming to be a creditor, or a specific, pecun- 


a pir jary, or residuary legatee or the next of kin, or one of the next of 
kin. heirs Kin, or the heir, or a devisee interested under the will of a deceased 
or devisers person, may apply to the Court or a Judge upon motion, without 
pape action being instituted, or any other preliminary proceeding. 


in Cham- for judgment for the administration of the estate, real or personal. 


eieee® of such deceased person. Con. Rule 965. 
tration. A 
Wanctaen 945. The notice of motion shall be served upon all neceasarr 


day’s no- parties, including the executor or administrator, 14 clear days before 


ip tet the day named for hearing the application, and shall be according to 
"Form No. 59, Con. Rule 968. 

nee of 946.—(1) Upon proof of service of the notice of motion, or on 

Chen the appenrance in person, or by his solicitor or counsel, of the execu- 


proof of tor or administrator, and such other necessary parties, if any, and 
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upon proof by affidavit of such other matter, if any, as may be re- service cf 


quired, the Court or Judge may award judgment for the adminis- police eit 
tration of the estate of the deceased. Con. Rule 967. sacs of? 
* : rsonal] 

(2) The judgment may be according to the Forms 156 or 157 as represent 
may be necessary. New. ative, or- 

vis der for ad- 

947.—(1) An adult person entitled to apply, under Rules 944 to sti 
950, for a judgment for administration may apply to the Master granted. 

in the County town of the County (other than the County of York), sathen Mae 
where the deceased person, whose estate is to be administered, re- apply to 


sided at the time of his death; and the Master may, subject to 


M 
Rules 945, 946, 948, 949 and 951, award judgment for administra- pate 
tion according to Form No. 156. Con. Rule 972. tion be de- 
ceas 


(2) A Local Master shall not entertain the motion for judgment pereon’s 
where the same is opposed, but the same shall be adjourned to Oponeed 


come before a Judge of the High Court in Chambers. New. motions to 
come be- 
948. A judgment for the administration of an estate in which an pene & 
infant is interested shall not be made until the infant is represented Repeat: 
by the Official Guardian. Rules 13 Sept., 1890, 1270. ation of 
nfants. 


949. Special directions touching the carriage or execution of spect 
irections 


the judgment may be given as may be deemed expedient; and in case may be 

of applications by two or more persons, or classes of persons, judg- nd re- 
ment may be granted to one or more of the claimants as may seem id of 
just; the carriage of the judgment may be subsequently given to order, ete. 


other persons interested. Con. Rule 968. ppinblon 
R may sub- 
950. An executor or administrator may apply for judgment Serenity 
for administration. Con. Rule 969. be changed 
Order may 
951. Accounts or inquiries in respect of the real estate abel he 


not be directed. unless notice of the application has been given to sonal rep- 


persons interested therein, or in whom the same is invested’, or one nytt 
or more of them. Con. Rule 970. Nae 
counts to 


952. Where inquiries have been directed in respect of the per greed 


sonal estate only, the Court or Judge may afterwards, upon notice unless 
being given to persons interested in the real estate, or in whom the AECL AE: 


same is vested, or to one or more of them, make a supplemental ,.q, 
order in respect of the real estate upon such terms as may seem Accounts 


f realt 
just. Con. Rule 971. et Blas y 
directed 

953.—(1) Where judgment for administration is granted ac- by supple- 


cording to Form 156, the Master to whom the matter is referred rad pare 


shall proceed to administer the estate in the most expeditious and Master's 
least expensive manner, and in doing so, shall make amongst other paar el 


minister. 
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inquiries, and take ainongst other accounts, the inquiries and ac 
counts mentioned in Form 157, or such of them as may be applicable 
and necessary. New. See Con. Rules 972. 
Nase (2) The Master shall, under ady such reference. have power to 
power to deal with both the realty and personalty of the estate, the subject 
deal with of administration, and shall dispose of the costs and finally wind 


Boi ane up all matters connected with the estate, without any further 
and dia- directions, and without any separate, interim, or interlocutory re 
ne ports, or orders, except where the special circumstances of the case 
absolutely call therefor. Con. Rule 978. 
Moneys (3) All moneys realized from the estate shall forthwith be paid 
fe eee © into Court, and subject to Rule 47, no moneys shall be distributed 
into Court or paid out for costs or otherwise, without an order of a Judge of 
paper the High Court in Chambers, or the Court. and on the application 


excepton for an order for distribution, the Judge or the Court may review. 
es amend, or refer back to the Master his report, or make such othe: 
) . ~ 

order as may seem just. Con. Rule 974. 


Court, ete, 954. It shall not be obligatory on the Court or Judge, or Local 
pipe Master to pronounce or make a judgment or order, whether on any 
adminis- summary application or otherwise, for the administration of aus 
ration: trust, or of the estate of any deceased person, if the questions t¢ 

tween the parties can be properly determined without such judgment 


or order. New. 


Orders 955. In ony action or proceeding for the administration v. 
aneren execution of trusts by’ a creditor or beneficiary under a, will, intes- 
istration tacy or iustrument of trust, where no accounts, ‘or insufficient ac 
dea counts have been rendered, the Court or a Judge may in addition te 
made, any powers already existing; 


(a) Order that the executors, administrators or trustees, shall 
render to the plaintiff or applicant a proper statement of their 
accounts, with an intimation that if it is not done, they may be 
made to pay the costs of the proceedings, and the Court or Judgy 
may direct the action or proceeding to be stayed or to stand over 
in the meantime, as may seem just. 

(b) Where necessary, to prevent proceedings by other creditors, 
or by beneficiaries, make the usual judgment for administration. 
with aq provision that no proceedings are to be taken thereunder. 
without the leave of the Court or a Judge. New. 


Sato ee 1178. The general position of a trustee has been 
tion. further fortified by the extension of the Statutes of 


Limitation to cover the case of trusts. The statutory 
authorities are as follows: | 
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Section 9 of chapter 72 of the Revised Statutes pro- 
vides: 


VU. No action or other proceeding shall be brought to recover the An action 
personal estate, or any share of the personal estate of a person t recover 
iying intestate, possessed by the legal personal representative of such ae, 
intestate, but within twenty years next after a present right toanin- 
receive the same accrued to. some person capable of giving a dis- Sapte 
charge for or release, of the same, unless in the meantime some part thereof 
of the estate or share, or some interest in respect thereof has been pid 
accounted for or paid, or some acknowledgment of the right thereto mat 
has been given in writing, signed by the person accountable for twenty 
the same, or his agent, to the person entitled thereto, or his agent; Tm Act. 
and in such case, no action shall be brought but within twenty years 93.54 V.¢. 
after such accounting, payment or acknowledgment, or the last of 88, 8. 18. 
such accountings, payments or acknowledgments, if more than one, 


was made or given. RK. 8. OQ. 1887, c. 60, 8. 9. 


UN'76. Section 58 (1) of the Judicature Act (R. 8. O. 
1897, c. 51), thus provides: 
1. Subject to the provisions of section 32 of the Trustee Act, D0 Statutes of 


claim of a cestui que trust against his trustee for any property limitation 
held on an express trust or in respect of any breach of such trust be hay 


» apply to 
shall be held to be barred by any Statute of Limitations. Ont. express 
‘ re. . . ‘ » > trusts. 
Acts, 1895, c. 12, 8. 53 (1); Ont. Acts, 1896, ¢, 18, Sched. (4). Rees 
c. 129. 


1L77. Section 32 of the Trustee Act referred to in 
the last section is as follows: 


32. (1) In any action or other proceeding against a trustee or Applica: 
any person claiming through him, except where the claim is founded tion of 
upon apy fraud or fraudulent breach of trust to which the trustee Se 
was party or privy, or is to recover trust property, or the proceeds tions to 
thereof. still retained by the trustee, or previously received by the aiale 
trustee and converted to his use, the following provisions shall apply: against 


(a) All rights and privileges conferred by any statute of Iml- apenas 


tations shall be enjoyed in the like manner and to the like 51, 52 V. 
extent as they would have been enjoyed in such action or 59, 8. &. 
other procecding if the trustee or person claiming through 
him had not been a trustee or person claiming through a 
trustee. 
(¥) If the action or other proceeding is brought to recover money 
or other property, and is one to which no existing statute 
of limitations applies, the trustee or person claiming 
‘ through him sball be entitled to the benefit of, and be at 


Ke A.—2) 


3°6 
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. Hberty to plead, the lapse of thme as a bar to such action 
or other proceeding, in the like manner and to the like 
extent as if the claim had been against him in an action 
of debt for money had and received; but so, nevertheless, 
that the statute shall run against a married woman en- 
titled in possession for her separate use, whether with or 
without restraint upon anticipation, but shall not begin 
to run against any beneficiary unless and until the interest 
of such beneficiary becomes an interest in possession. 


(2) No beneficiary, as against whom there would be a good de- 
fence by virtue of this section, shall derive any greater or other 
benefit from a judgment or order obtained by another beneficiary, 
than he could have obtained if he had brought the action or other 
proceeding, and this section had been pleaded. 


(3) This section shall apply only to actions or other proceedings 
commenced after the first day of January, 1892, and shall not deprive 
any executor or administrator of any right or defence to which he 
is entitled under any existing statute of limitations. R. S. O. 1897, 
¢<. 129, s. 32. Ont. Acts, 1891, c. 19, s. 13. 


1178. ‘A testator by his will devised land to his 
son James, subject to the payment of an annuity to his 
widow for her life, after the expiration of a lease given 
by the testator; and directed his executors to apply the 
rent derived from the land so devised in payment of 
an incumbrance thereon, “so that my son may have 
the said property, at the expiration of the said lease, 
free from all incumbrance”; and he then directed that 
his son James should pay one-half of the sums 
thereinafter bequeathed to each of his daughters. 
as soon as his son Daniel should attain the age of twenty- 
one; and to the latter he devised other land, and directed 
him also to pay one-half of the bequests to the daughters, 


‘Then followed the bequests to his daughters with names 


and amounts, to be paid to them in equal shares bv his 
sons James and Daniel on the latter attaining the age of 
twenty-one. The will was entirely silent as to the debts 
of the testator. "3 


James adopted the devise to him, took possession of 


the land, and dealt with it as his property for many 
years. 
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Held, that the one-half of the legacies to the daugh- 
ters was charged upon the lands devised to James. 


Held. that the latter part of section 20 of R. S. O. 
cap. 199, applies to wills coming into operation after as 
well as before the 18th September, 1865. 


Held, lastly, that section 9, cap. 129, did not apply; 
because the money was not money payable upon an ex- 
press or implied trust, or for a limited purpose, within 
the meaning of the section. 


Grey v. Richmond, 22 O. R. 256. See paragraphs 477, 484. 


CHAPTER II. 
MATTERS AFFECTING PROCEDURE. 


1179. The following rules of practice are selected 
as applying particularly to executors and administra- 
tors. Rules 703-715 relating to administration suits 
are not printed and must be referred to in practice 
books. 


193.—Trustees, executors and administrators may sue and be Trustees, 
sued on behalf of, or as representing, the property or estate of which executors 
they are trustees or representatives, without joining any of the per- minintene 
sons beneficially interested, and shall represent them; but the Court tors. 
or a Judge may, at any time, order any of them to be made parties 


in addition to, or in lieu of, the previous parties. 

Rule 194 provides that if a deceased person has no personal 
representative, proceedings may go on, or the Court may appoint a 
representative. 

Rule 195 appears as foot note on page 34, ante. 


196.—Where an order for general administration is not asked Order for 
or required, or where it is shewn that an executor de son tort bas atten 
taken possession of the bulk of the personal assets belonging to the executor 
estate of a deceased person, he may on the application of any one de son tort 
interested in the estate of the deceased, without the appointment of 


any personal representative, be required to account for any assets 
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of the estate which have come to his hands; and where a case is 
made for the appointment by the High Court of a receiver of the 
estate of a deceased person who has to p2rsonal representative, the 
estate may be administered under the direction of the Court with- 
out the appointment of any person other than the receiver to re 
present the estate. 


200.—In an action where there are numerous parties having 
the same interest, one or more of such parties may sue or be sued, 
or may be authorized by the Court to defend, on behalf of, or for 
the benefit of, all parties so interested. 


Rule 201 provides that persons may be appointed to represent 
a class, and the judgment of the Court shall be binding upon the 
class represented. 


Rule 202 provides that the Court may proceed though some of 
the parties interested are not before it. 


203.—An objection for want of parties shall not lie in any 
of the following cases,— 


(a) A residuary legatee, or next of kin, may have a judgment 
fo: the administration of the personal estate of a deceased person 
without serving the other residuary legatees or next of kin. 


(bo) A legatee interested in a legacy charged upon real estate: 
or a person interested in the proceeds of real estate directed to 
be sold, may have a judgment for the administration of the estate 
of a deceased person without serving any other legatee or person 
interested in the proceeds, 


(c) A residuary devisee, or heir, may have the like judgment. 
without serving any other residuary devisee or heir. 


(d) One cestui que trust, under an instrument, may have a 
judgment for the execution of the trusts of the instrument, with- 
out serving the other cestuis que trustent. 


(f) An executor, administrator, or trustee, may obtain a judg- 
ment against any one legatee, next of kin or cestui que trust, for 
the administration of the estate or the execution of the trusts. 


31180. Where one of two joint obligees, covenant- 
ees or partners dies the action on the contract must 
be brought in the name of the survivor, and _ the 
executor or administrator of the deceased cannot be 
joined nor can he sue separately. 


HIS. Though the right of a deceased partner 
devolves on his executor, yet the remedy survives to his 
companion, who alone must enforce the right by actior. 
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and will be liable, on recovery, to account to the 
executor or administrator for the share of the deceased. 
Hall v. Huffam, 2 Lev. 118. 


1182. Where two have the legal interest in the Survivalof 
performance of a contract, though the benefit be only to iebor 
one of them, the remedy survives upon the death of the 
latter, and the executor or administrator of the deceased 
cannot be made a party or sue separately. 


: See Gildersleeve v. Balfour. 15 TP. R. 293, referred to, ante 
paragraph 355. 


1183. Where a contract is made jointly with Last sur 
several persons, and they all die, the executor or admin- to 
istrator of the survivor alone can sue, and the personal #c%r. 
representatives of those who die before him cannot be 


joined. 


1184. But if the interest of the covenantees is Several 
several, and one of them dies, his executor may maintain eo 
a separate action on the covenant, notwithstanding the 
other covenantee be living. 


1185. If the interest be several it makes no differ- 
ence that the language of the covenant is joint. 
Wherever the interest of the covenantees is joined the 
rule of survivorship is applied. 

1186. If one or more of several parties jointly Joint ow- 
interested in property, at the time an injury was com- rey 
mitted, is dead, the action must be in the name of {hes uced. 
survivor, and the executor or administrator of the de- 
ceased cannot be joined, nor can he be sued separately. 


1187. If there are several executors or administra- Several 
PR a ° : : executors. 
tors they must all join in bringing actions, though some 
are within the age of seventeen years, or have not proved 
the will. ; 
Brookes v. Stroud, 1 Salk. 3. 
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_ 1188. Where, however, one executor of several has 
alone proved the will, he may sue without making the 
other executors parties, although they have not re 
nounced. If one of several executors, who have all 
proved the will, sue alone, the defendant may apply to 
the Court for an order that the other executor or execu- 
tors may be joined as co-plaintiffs. 


1189. If one executor, of several, alone, sell goods 
of the testator, he alone may maintain an action for-the 
price, not naming himself executor. So, if goods be 
taken out of the possession of one of several executors. 
he may sue alone to recover them. And, generally, if 
one executor alone contracts on his own account alone, 
he must sue alone on such contract, notwithstanding the 
money recovered will be assets. 

Heath v. Chilton, 12 M: & W. 682. 


12890. Although the executor derives his title from 
the will by which he is appointed, and not from the 
probate of the will, yet it is the probate alone which 
authenticates his right, and the probate, or something 
tantamount thereto, is the only legitimate evidence of 
property being vested in an executor, or of, the executor's 
appointment. 

Hamilton y, Aston, 1 Carr. & Kirw. 679. 


LID. The title of an administrator may be proved 
by the production of the letters of administration, or of 
a certificate or exemplification thereof granted by the 
Surrogate Court. 

Kempton y. Cross, Cas. temp. Hardw. 108. 


1192. Where a mortgage is made to several persons 
jointly they are tenants in common of the mortgage 
money, and the representatives of such of them as may 
be dead are necessary parties, with the survivor, to a 
suit for foreclosure or redemption. 

Vickers v. Cowell, 1 Beav. 529, 
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1198. One executor may sue another. If one of Oneex- 
ecutormay 


the executors of a mortgage be himself the mortgagor, sue an- 
the remedy sought by the co-executors should not be for “"* 
a foreclosure but for a sale. 


Lucas v. Seale, 2 Atk. 56. 


1194. The Court will, after a decree made in an Restrain 
ordinary administration suit, restrain proceedings in Algedings 
foreign country for the administration of the personal A te 
estate, and of the real estate as well, unless it can be 
shown that the party instituting the suit can carry on 
proceedings as to the landed estate without proceeding 
as to the personal estate. 


Hope v. Carnegie, 1 L. R. 320, 


1195. No suit can be brought against any executor Foreign 
or administrator in his official capacity in the Court of alia 
any country, but that from which he derives his author- 0". 
ity to act by virtue of the probate or letters of adminis- 
tration there granted to him. ‘Therefore, if a foreign 
creditor wishesa suit to be brought in Ontario in order to 
reach the effects of a deceased testator or intestate situ- 
ate in Ontario it will be necessary before the suit can be 
maintained, notwithstanding an executor or administra- 
tor has been appointed abroad, that an Ontario personal 
representative should also be duly constituted by grant 
from the proper Court here, for the foreign executor or 
administrator is not liable to be sued in his official char- 
acter im this country. 

Ficod v. Patterson, 29 Beay. 295. 
See sections 153 et seg. 386, 387. 


4196. An action at law for a legacy or for a disirt- pee et 
butive share of an intestate’s property could not be share. 
maintained against the personal representative, al- 
though he might have expressly promised to pay; but 
ifter the assent by an executor to a specific legacy, he is © 
slearly liable at law to an action by the legatee, because 
the interest in any specific thing bequeathed vests at 


law in the legatee upon the assent of the executor, 
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cheenpes 11097. If a defendant intends to deny his being 
cerecltonr executor or administrator, he must plead such denial 


sue, specially, otherwise he will admit his represenvative 
character. 

Onus of 1198. On the trial of an issue joined on this plea, 

proof. 


the onus of proof is on the plaintiff. who has to prove 
the affirmative of the proposition. The plea does not 
deny the cause of action, but only that the defendant is 
one of the representatives of the testator or intestate. 
Express 1199. The mere existence of a debt owing by the 
peared: testator or intestate is not evidence of a promise to pay 
by the executor or administrator as executor or admin- 
istrator. Hence, as against an executor or administrator, 
an acknowledgment merely by him of the debt’s exist- 
ence is not sufficient to take the care out of the statute. 
There must be an express promise. ; 
Tullock v. Dunn, Ryan & M. 417. 


1200. R.S. 0. 1897, c. 146, sections 1, 2. & 3, are as 


follows: : 
Promise 1, Noacknowledgment or promise by words only shall be deemed suffi 
Pe ecu cient evidence of a new ur coniinuing contract whereby to take out of 


auticient the operation of the Act passed in England in the twenty-‘irst year 0 


to take oe the reign of King James the First, any cuse falling within the provisions 
Pree of the said Act respecting actions-— 


he a (a2) Of account and upon the case other than such accounts as ex-- 
ee “cern the trade of merchandise between merc!iant and merchant, the:r 
21 Jac.1 factors or servants; 

G16: 


(b) On simple contract, or of debt grounded upon any lending o 
contract without specialty, and 


(-) Of debts for arrears of rent; 


or to deprive any party of the benefit thereof, unless such acknowleds 
ment or promise is made or contained by or in some writing. signed 1.5 
the party chargeable thereby, or by his agent duly authorized to mak: 
such acknowledgment or promise. R. S. O. 1887, c. 123, 5.1. i 


Case of 2. Where there are two or more joint contractors or executors, or 


two or — _ aaioinistre tore of any contractor, no such joint contractor, execator or: 
more juin 








contract. ®dministrator shall lose the benefit of the said Act. so as to be chan | 


Ors or able in respect. or by reason only of any written ecknowledgmen: 
executors, 
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or promise made and signed by any other or others of them, or by reason 
of any payment of uny principal or interest made by any other or others 
of them. R. S. 0. 1887, c. 123, s. 2. 


3. In actions commenced against two or more such joint contractors, Judgment 


executors or administrators, if it appears at the trial or otherwise that Where 


the plaintiff, though barred by the said Act of King James the First, or elnue 


by this Act, as to one or more of sach joint contractors, or executors, or 88 to one 


administrators, is nevertheless entitled to recover against any other or Ratenae 
others of the defendants by virtue of a new acknowledgment, promise, ants but 


or payment, as aforesaid, judgment shall be given for the plaintiff as to the ai as to 
defendant or defendants against whom he recovers, and for the other de- 
fendant or defendants against the plaintiff. KR. 8. O. 1887, c. 123, s. 3, 


i201. An express promise to pay made to a third 
party may enure to the benefit of an administrator de 
bonis non with the will annexed, though at the time of 
such promise he had not obtained letters of administra- 
tion. 
Beard v. Ketchum, 6 U. C. R. 470. 


Admission to person who afterwards takes out letters. 
Robertaon vy. Burrill, 22 A. R. 356, 
See Goodman v. Boyes, 17 A. R. 528. 


1202. A defendant sued as executor or administra- Set off by 
° executor. 
tor cannot set off a debt due to himself personally, nor, 
if sued for his own debt, can he set off what is due to 
him as executor or administrator, because the debts sued 
for and intended to be set off must be mutual and due in 
the same right. 
Gale v. Luttrell, 1 Younge & Jerv. 180. 


1208. Whenever a tender with tout temp prist is Plea of 
pleaded by an executor or administrator he must allege — 
that his testator or intestate was at all times from the 
time of making the promise to the time of his death, 
ready to pay, and that he, the defendant. has at all 
times since the death of his testator or intestate. been 
ready to pay. 

Clements vy. Reynolds, Suyer, 18. 


\Jith wn defeuce of tender before action mone, must le paid into 
COUle alka 


' 
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1204. If the executor or administrator has not 
assets to satisfy the debt upon which an action is 
brought against him, he must plead plene administravit 
or plene administravit preter. For a judgment against 
an executor or administrator is conclusive upon him that 
he has assets to satisfy such judgment. But if the 
executor plead either a general or special plene admin- 
istravit, it is now held that he is liable only to the 
amount of assets proved to be in his hands. The essen- 
tial part of the plea of plene administravit is that the 
“said defendant has no goods which were of the said 
A. B. (the testator) at the time of his death in the hands 
of the said defendant as executor to be administered or 
had at the commencement of the suit or ever since.” 


1205. An executor or administrator might former- 
ly either plead a retainer for a debt due to him from the 
deceased, or give it in evidence under a plea of plene ad- 
ministravit. So he may either plead or show in evidence 
under that plea that he retains assets to a certain 
amount for the expenses of the funeral, or of taking out 
administration or to reimburse himself for payments 
made out of his own pocket in discharge of debts of the 
estate before the commencement of the suit. 

Bull. N. P. 140. 


1206. Where an executor pleads that he has no 


fraudulent Ussets ultra a judgment which in truth was recovered 
judgment. against him upon an unjust or fictitious debt, a plaintiff 


may reply that the judgment was had and obtained by 
fraud and covin between the executor and the creditor. 
So the plaintiff may reply that the judgment was kept on 
foot by covin to defraud the creditors. 


1207. If an executor or administrator pleads plene 
administravit, and the plaintiff replies that the defend- 
ant had assets at the commencement of the suit. where- 
upon issue is joined, the burden of proof lies upon the 
plaintiff, who must prove that assets existed or ought 
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have existed in the hands of the defendant at the 
me of the writ sued out. 
Webster v. Blackman, 2 F. & F. 490. 


12208. In order to prove assets the plaintiff may Inventory 
ve in evidence the inventory exhibited by the defend. ™Y,)° 
t in the Surrogate Court, and after the inventory is 
it in it is for the defendant to discharge himself of the 
ms.. 

Giles v. Dyson, 1 Stark. N. P. C. 32. 

41209. An admission by the defendant that the debt Admission 
a just debt, or a promise to pay it as soon as he can,tor. 
not evidence to charge him with assets, for such an 
mission must be understood with a reasonable intend- ‘ 
nt, and the executor could not mean to pledge himself 
commit a devastavit. 

4210. Ih addition to the proof of assets it will be Proofs of 
cessary for the plaintiff, in an action of assumpsit, to quired. 
ove the amount of the debt, otherwise he shall recover 
t nominal damages, for the plea only admits a debt, 

t not the amount, but where a specific debt is de- 
nded, as in an action of debt, if the defendant pleads 
me administravit without pleading also nunquan in- 
bitatus, there the debt is admitted by the plea, and 
ed not be proved. 

Saunderson v. Nicholle, 1 Show. 81. 

U2IL. In answer to the proof of assets the executor Defence 
administrator may show that he has exhausted the tor. 
ets by discharging other demands on the estate, or he 
yy show that he has disbursed the assets in the 
yenses of the funeral, or of probate or administration. 
in the reasonable charges of collecting the debts of 
» deceased. He may show that he bas retained money 
his hands to pay for the expenses of administration to 
ich he has made himself liable, without proving that 
has paid them. 

Gilltes v. Smither, 2 Stark. N. P. C. 528. 
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1212. Where the executor shows payments made 
by him to the extent of the assets proved by the plain- 
tiff to have come to his hands, the plaintiff may show. 
in answer, that the funds so applied did not come to th: 
defendant as executor, but were handed to him in trust. 
to pay the testator’s debts, and were not part of thr 
assets first proved to have come into his hands. 

Jfarston vy. Dotcnes, 1 Adol. & Ell. 31. 


1218. If the defendant has applied the assets in 
payment of debts since the commencement of the suit, 
he must plead that matter specially. 


1214. If, in the distribution of assets a creditor 
misleads an executor, either by laches or express author: 
ity, 80 as thereby to induce him to pursue a course he 
would not otherwise have pursued, the creditor is pre 
cluded from complaining of an insufficiency of assets. 

Jewsbury v. Mummery, lu. R. 8 C. P. 56, 


1215. Executors and administrators, when defend: 
ants, have no privilege as to costs, on the contrary, they 
are liable to pay them de bonis propriis if there ure né 
assets. Therefore, an executor or administrator ought 
not to plead general defences without a good reason; fos 
if the plaintiff succeeds the executor will be liable to pay 
the costs out of his own pocket, although the plea wag 
not false to his knowledge, but, aa in ordinary cases, au 
executor or administrator defendant will be entitled ta 
the general costs, although he may have pleaded a gen: 
eral defence and failed on it, provided he has pleaded 
any one defence that goes to the whole cause of action, 
and succeeded on it. | 


Sce Smith v. Williamson, 183 P. R. 126, and paragraph 11s 





1216. In an action against an executor or adnate 
trator, if the defendant pleads plene administravit, and 
it cannot be proved that he has assets in hand, the 
plaintiff may sign judgment immediately of agsets 
quando acciderint, or as it used to be called sometimes, 

\ 
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udgment of assets in futuro. This judgment is either 
aterlocutory or final, according to the nature of the 
ction. 


A217. If it be only interlocutory there must be a Interlocu- 


rrit of enquiry, or other proceeding to complete it. eR bend 


1218. By taking judgment of assets quando the Result of 
laintiff admits that the defendant has fully administer- Bate 
d to that time. Accordingly, the terms of the judgment 1%"¢° 
ire that the plaintiff has recovered his debt to be levied — 
if the goods of the testator which shal] thereafter come 
o the hands of the executor. In subsequent proceedings 
m this judgment, proof of the executor’s receiving 
issets is always confined to a period subsequent to the 
udgment. 

I think’ that under the Judicature Act, and having regard to 
he change in the law making all debts of deceased persons in case 
f£ a deficiency of assets payable pari passu, the proper judgment 
un oll actions in the High Court against executors or administra- 
ors, when there is a recovery of money, and assets are not 
imitted is the judgment which was always pronounced in Chan- 
‘ery in such cases, namely, a judgment for payment in due course 
of administration, or, in other words, a judgment for the adminis- 
ration of the estate. 


McKibbon v. Feeyan, 21 A. R. 95, per Maclenuan, J.A. 


4219. When an executor or udministrator pleads Liability 
olene administravit, or judgments, etc., outstanding, and pape 
plene administravit preter, and the plaintiff takes judg- coste. 
ment of assets quando, the executor or administrator is 
not liable to costs de bonis propriis, but though an 
executor or administrator is not personally liable to pay 
the costs, judgment may be well entered for them to be 
recovered de bonis testatoris quando acciderint. 


Cor vy. Peacock, 4 Dowl. 134. 


1220. There were formerly two modes of enforcing Modes of 


p : ._ enforci 
a judgment obtained against an executor de bonis Raden 
is: against 
testatoris: pee 
1. By fieri facias or scire fieri enquiry. de bonia 


testatoris. 
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2. By an action of debt on the judgment suggestiny 

uw devastavit. 

If the sheriff returns, as he may do if he pleases, 
not only nulla bona, but also a devastavit to a fieri facias 
de bonis testatoris sued out on a judgment obtained 
against an executor, the plaintiff, according to the an- 
cient practice, sued out execution immediately against 
the defendant by capias ad satisf., or fieri facias de bonis 
propriis, and so he may at this day. 

_ The sheriff runs no risk by returning a devastavit 
for the judgment, and no assets to be found will be suffi- 
cient evidence of a devastavit in an action against him 
for a false return. 

Rock vy. Leighton, cited 3 T. R. 692. 


122i. If the sheriff returned nulla bona generally, 
without also returning a devastavit, the ancient course 
was to issue a special writ for the sheriff to enquire by a 


jury whether the defendant had wasted any of the goods 7 


of the deceased. 


A222. If a devastavit were found and returned by 
the sheriff a scire facias issued by the defendant to shew 
cause why the plaintiff should not have execution de 


bonis propriis, to which scire facias the defendant — 


might appear and plead. Subsequently the enquiry and 
sclre facias were made in one writ, which was called a 
scire fieri enquiry. The most usual mode to proceed was 
by an action of debt on the judgment, suggesting a de- 
vastavit, because the plaintiff was formerly not entitled 
to costs unless the executor appeared and pleaded to 
the scire facias. 


12238. Now in all writs of scire facias the plaintiff — 


obtains judgment on an award of execution, recovers his 
costs of suit upon a judgment by default as-in other 
cases. 


1224. The executor cannot plead plene administra- 
vit to the scire fieri enquiry, because the judgment 
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against him is conclusive that he had assets to satisfy it. 
Neither can he, upon the taking of the inquisition, give 
in evidence the want of assets. He may prove that he 
had not wasted the goods of the testator; he was ready 
to give them to the sheriff, so that it was the sheriff’s 
fault that he did not make the debt out of them. 

2 Bingh. N. C. 180, 181. 


1225. The foundation of the action of debt on the Action of - 
; debt on 
judgment suggesting a devastavit is the judgment judgment 
»btained against the executor, which is conclusive upon joe decs 
nim to show that he has assets to satisfy such judgment. tavit. 
[f, therefore, upon a fieri facias de bonis testatoris on a 
judgment obtained against an executor either no goods 
ean be found which were the testator’s, or not sufficient 
‘o satisfy the demand, or which is the same thing, if the 
2xecutor will not expose them to the execution, that is 
2vidence of a devastavit, and, therefore, it is very rea- 
sonable that the executor should become personally 
liable and chargeable de bonis propriis. The most usual 
‘ourse is first to sue out a fieri facias upon the judgment, 
and upon the sheriff’s return of nulla bona to bring the 
action, and state the judgment, the writ and the return 
in the statement of claim. On the trial the record of 
the judgment, the fieri facias and the return will be suf- 
ficient evidence to prove the case. The executor becomes 
personally liable and chargeable de bonis propriis. 


1226. The executor may defend, and set up that he Delence of 
lid not waste, and under this defence he may give in 
»vyidence that there were goods of the testator which 
night have been taken in execution, and that he showed 
‘hem to the sheriff. But the executor cannot set up the 
jJefence of plene administravit, or any other defence 
which rests upon want of assets. Such a defence would 
9e contrary to what is admitted upon the judgment. If 
-he truth were that he had no assets, he should have set 
t up as a defence to the original action, and having 
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neglected to do so he cannot be permitted to say go 
afterwards, at all events without a special application 
to the Court. 


1227. If a man obtains judgment against an 
executor, and dies, his executor may bring an action 
upon the judgment against the executor. suggesing a 
devastavit, for such an action is brought against the 
game person against.whom the judgment was had. and 
by that judgment assets were admitted. 


1228. So, on the other hand, if a judgment was had 
against an executor, who afterwards dies, an action may. 
since 30 Chas. II. c. 7, extended and made perpetual by 
4&5 Wm. & M. ¢. 34, be brought against his executor 
or adiuinistrator upon the judgment suggesting a devas 
tavit by the first executor, and the judgment is as con- 
clusive upon the representative of the executor as it is 
upon the executor himself. No action of debt, sugyest- 
ing a devastavit by the executor, lies against him upon a 
judgment obtained against his testator, because that ix 





no admission of assets by the executor; therefore, in such 


cases, it is necessary to revive the judgment against the 
executor to make him a party to it. . 


1229. If the testator died after execution was sued | 


out the writ may be still executed on his goods in the | 


hands of his executors without taking any further pro- 
ceedings, but if a defendant dies after final judgment. 


and before execution, the plaintiff must revive the judg- . 


ment before he proceeds. 


1230. Where the lessee of lands dies before the 
expiration of the term, and his executor or adminis- 
trator continues in possession during the remainder. 
distress may be taken for rent due for the whole term. 
the executor or administrator cannot pleav plene admin- 
istravit in answer; so the distress may be taken br 
virtue of 8 Anne c. 14, ss. 6 and 7, within six months 


after the administration of the tenancy if the executor | 


or administrator continues in possession. 
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1281. An executor or administrator is liable in his Equitable 
representative character to all equitable demands with 7™#"4 
regard to property which existed against the deceased 
at the time of his death. 


1282. Again, executors and administrators were in Adminis- 
almost every respect considered, in Courts of Equity, as Gebowel 
trustees. Upon this principle those Courts exercised a Eavity. 
jurisdiction over them in the administration of assets, 
by compelling them in the due execution of their trust 
to apply the property to the payment of debts and lega- 
cies, and of surplus according to the will, or in case ot 


intestacy, according to the Statute of Distributions. 
See paragraph 1168 et seg. 


_ 12833. Therefore a Court of Equity would make an Account 
order for payment of an intestate’s personal estate, or yee 
for the distribution of an intestate’s personal estate, 
and would compel an executor or administrator in the 
same manner as it does an express trustee, to discover 
and set forth an account of the assets, and of his appli- 
cation of them. 


12834. Even in a case where the testator directed 
that the executor should not be compelled by law to de- 
clare the amount of a residue bequeathed to him, the 
Court directed an gecount against him. 

Massey vy. Massey, 2 Johns. & H. 728. 

12355. A single creditor may sue in Equity for his sn by 
deiand out of the personal assets, but a person entitled epee 
to a share of money, which is due as a debt from the ™ Eavity. 
testator, cannot maintain a bill for his own share, un- 
less he sues on behalf of himself and of other parties 
interested in the debt, or makes those persons parties to 
the suit. 

Alerander vy. Mullins, 2 Russ. & M. 568. 
See, however, Rules supra paragraph 1179. 

1286. A Court of Equity always allowed a creditor 

to sue on behalf of himself and the other creditors of 
K.¥.\.—2) 
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the deceased, and has thereupon directed a general 
account of the estate and debts to be taken against the 
executor or administrator, or where assets were ad- 
mitted, and the debt admitted for proof, has made an 
immediate decree for payment. 

Woodgate v. Field, 2 Hare, 211. 2 


1287. Although the Court entertains suits by 
cred‘tors, legatees, and parties entitled in distribution 
on behalf of themselves and all others, and to exonerate 
the executor or administrator for payment of assets 
pursuant to its decree, yet it is not to be understood 
that such a decree is absolutely binding upon the absent 
creditors, legatees or distributees who have had no 
opportunity of proving their claims, and have been guilty 
of no laches, so that they are entitled to no redress, 
‘but are to be deemed concluded. On the contrary, al- 
though they have no remedy against the executor or 
administrator, yet they have a right to assert their 
claim against the creditors, legatees or distributees who 
have received it. 

Legatces entitled to a share of the residue of an estate are not 
liound by the accounts and proceedings in an administration ac- 
tion instituted by other residuary legatees in which they have not 
been added as parties, and of which they have received no notice. 
‘The judgment in such an action, however, enures to their benefit, 
and makes a fresh starting point in their favour as against the 
defence of the Statute of Limitations. 


Per Maclennan, J.A.—In the absence of reasonable efforts by 
the executors of an estate to discover the whereabouts of persons 
entitled to share in the residue, they are not protected if they. 
even under the order and direction of the Court, distribute the 
residue among the other persons entitled. 


Per Curiam.—Persons who have received a share of the residue 
under such circumstances must refund for the benefit of the per- 
sons whose claims have been ignored the amount received in excess 
of the sum payable if the division had been properly made. 


Uffner v. Leicis, 20 C. Ju. T. 296. 


1288. Although an executor has a year allowed 
him in Equity to pay legacies, yet that does not extend 
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to debts, but he is liable to be sued the moment after debts at 
the testator’s death. once 


Nicholle v. Judson, 2 Atk. 301. 


12389. The general rule is that if there are several All execu- 
executors or administrators, they must all be gued, teecal’” 
though some of them be infants; therefore, a person 
cannot, either as creditor or seats legatee, maintain 
a suit in Equity against one co-executor only; but it is 
only necessary to sue so many of the executors or ad- 
ministrators as have acted. 


1240. An estate cannot be administered in the Personal 
Court of Equity in the absence of a personal representa- tative re- 
tive; therefore, if the statements in the case demon-?e¢- 
strate that the Court cannot give the plaintiff the relief 
which he asks without an administration of the estate, 
there must be a personal representative of it before the 
Court. 

Ambler vy, Lindsay, 3 C. D. 198. 


1241. If the estate is to be administered, an execu- Exccutor 
tor de son tort being before the Court will not dispense ¢¢*" 
with the presence of a regular representative. He is 
only treated as executor for the purpose of being 
charged, not for any other purpose. 

Rayner v. Koehler, L. R. 14 Eq. 262. 


242. Where there is no personal representative, Adminis- 
but a special representative limited to the subject of the “eplisee 2 
suit has been appointed by the Court, the estate of the 
deceased is properly represented in the suit; inasmuch 
as the executor or administrator is the trustee and pro- 
per representative of all persons interested in the per- 
sonal estate, and has the duty cast on him of protecting 
it against improper demands, it is not necessary or pro- 
per to join either a pecuniary or residuary legatee or the 
next of kin as a party to an action against the executor 
or administrator for an account of the personal estate, 
however interested such persons may be to test the 
demand which has occasioned the suit. 
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1243. Persons who have possessed themselves of 
the property of the deceased, or debtors to the estate 
generally, cannot be made parties to an action against 
the executor, for regularly there can be no suit against 
the debtor, but by the executor who has the right both 
at law and in equity. If he even release and is solvent 
neither a creditor nor a residuary legatee can bring any 
bill against that debtor. 


Staunton v. Carron Co. 11 Beav. 146. 


1244. The Court will interfere if there is some 
special cause, as collusion or insolvency; then the action 
may be brought against the debtor and the executor. 
In the case of surviving partners of the deceased they 
may be made parties with the executor. 

Saunders v. Druce, 3 Drewr. 140. 


124. Although one of two executors or trustees 
may sue the other executor or trustee without making 
the cestuis que trust parties to the suit, yet where such 
cestuis que trust have participated in the breach of trust 
they are necessary parties. 

Jesse v. Bennett, 6 De G. M. & G. 609. 


1246 Although suits in Equity are not within the 
words of the Statute of Limitations, 21 Jas. I., ¢. 16. vet 
they are within the spirit and meaning of it, and, there- 
fore upon all legal demands Courts of Equity were bound 
to yield obedience to its provisions. 

Flood v. Patterson, 29 Beay. 293. 


1247. Generally speaking, the Statute of Limita- 
tions did not run against the trust; accordingly a trust 
or charge created by will upon the real estate for the 
payment of debts prevented the statute from running 
against such debts as were not barred in the testator’s 
lifetime, though such a trust did not revive a debt on 
which the statute had taken effect before the will came 
into operation, namely, before the testator's death. 

O'Connor v. Haslem, 5 H. of L. C. 170. 
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1248. But a trust or charge by will on the personal te Bresson 
estate did not at all prevent the operation of the statute, 
for the law vested the personal estate of the deceased in 
his executors or administrators as a fund for the pay- 
ment of his debts, and he could not by his will create a 
special trust for that purpose, and consequently such a 
trust had no legal operation. 
Evans vy. Twecdy, 1 Beay. 55. 


1249. In a case where the statute was pleaded in Presump- 
bar to a legacy, demanded due 20 years before Lord eran 
Nottingham held that the legacy was not barred by the 
statute, nor ever had been so; though before the Limita- 
tions of Actions Act no statute could be pleaded to a 
legacy, yet presumption of payment from permitting the 
assets to be distributed without claiming the legacy was 
a good ground of defence by way of answer. Although, 
generally speaking, long lapse of time might lead to the 
presumption of payment, yet that presumption was 
liable to be rebutted by circumstances. 

Ravenscroft v. Frisby, 1 Coll. 16, 23. 

1250. In a suit against an executor or administra- Liability 
tor, other than a suit fora general administration of the Seah 
assets, the liability to costs will, generally speaking, be ‘tion. 
governed by the ordinary rule which throws them on the 
unsuccessful party. Accordingly, if the executor or ad- 
ministrator is sued in Equity by a creditor for the debt 
of a deceased, and the creditor succeeds in establishing 
his demands, the Court will direct the payment of the 
amount due to the creditor together with his costs out 
of the assets. The executor, however, will not be de- 
creed to pay the costs if the assets are insufficient to 
pay both debt and ee 

1251. Where a ait is instituted either by credi- Costs as 
tors or residuary legatees for a general administration solider 
of assets, so that the whole estate of the deceased is 4 ‘lent 
necessarily taken from the hands of the personal repre- 
sentative and distributed under the direction of the 
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Court, his costs of suit as between solicitor and client 
are, generally speaking, provided for. Even where the 
assets are insufficient to pay the creditors of the de- 
ceased, these costs continue the first charge on the- 
estate. But even if the suit was occasioned by the 
ignorance or unreasonable caution, or by the mis- 
behaviour or the negligence of the executor or adminis- 
trator, his costs of the suit, or of so much of the suit as 
was occasioned by such miscarriage, will not be allow- 
ed; whilst in cases marked by fraud, evasion or neglect 
of duty, the Court will not merely refuse to allow the 
executor his costs out of the assets, but will order him 
to pay the costs of the suit, or of so much of the suit as 
is attributable to the breach of duty on his part. 
Witiama, p. 2043. 


1252. In addition to the authorities already cited 
paragraph 1167 the following will be found useful: 


Reckless proceedings. 
Re Woodhall, 2 O. R. 456. 


Allowances for litigation. 
Hil v. Hil, 6 O. R. 244. 


Just allowances. 
Im re Williams, 22 A. R. 196. 
McDonald v. Davidson, 6 A. R. 320. 


Where executors, in good faith, unsuccessfully defended a suit 
on a note given by their testator, the Court, in pronouncing a decree 
against them, declared them entitled to deduct their costs as 
between solicitor aud client, out of their testator’s estate. 


McKellar v. Prangicy, et al., 25 Chy. 545. 

Administration suit. 
Re Camnon, Oates v. Cannon, 13 O. R. 70. 

Action by administrator for claim due deceased. 
Crewce-Read v. Cape Breton, 14 S. C. R. at page 14. 


1253. After the costs of the executor or adwminis- 
trator are satisfied. the next claim on the fund is that of 
the plaintiff in the suit for his costs incurred in it. 

Thompson y, Clire, 11 Beav. 475. 
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1254. The principle in creditors’ suits is that where Fund in- 
the suit is properly instituted, and the fund to be ad- ea 
ministered is insufficient to pay the plaintiff his costs, eppawlsy 
those who have come in and received a benefit under the 
decree must contribute to make good that loss which the 
plaintiff has made good on behalf of all the creditors, 

One consequence of this right of the plaintiff to his 
costs appears to be that if the executor or adminis- 
trator after judgment makes payment of a debt with 
a view to be reimbursed out of the fund in Court, his 
right to be reimbursed must be postponed to the pay- 
ment of the plaintiff’s costs, that is, he must run the risk 
of the funds not being sufficient to pay the costs and also 
to reimburse him. 

Jackson vy. Woolley, 12 Sim. 16, 17. 


1255. A creditor coming in and establishing his Costs of 
debt is entitled to such costs as shall be fixed by the Tediter 
Court. 


1256. Next of kin, who are not parties, are allow- Of next of 
ed the same costs as if the plaintiffs had brought them “” 
regularly before the Court as parties; therefore, if they 
would, as parties, have been entitled to their costs of 
proccedings in the Master's office for the purpose of 
making out their claim and their costs of appearing on 
further directions, but not otherwise, they shall also be 
allowed these costs on taxation. 

Fenton v. Wells, 7 C. D. 305. 


41257. In a creditor’s suit, if it turns out that there Plaintiff 
are no assets applicable to the plaintiff's debt, the plain- 04,03 1, 
tiff will be ordered to pay the costs. pay coals: 
Fuller v. Green, 24 Beav. 217. 


1248. The Court will, immediately upon admission Seg 
»f assets by an executor or administrator, order so much into Court. 
is he admits to have in his hands to be paid into Court, 
‘hough it was formerly thought necessary for the plain- 
iff to show that the executor or administrator had 
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abused his trust, or that the fund was in danger from 


his insolvent circumstances. 
Blake v. Blake, 2 Scho. & Lef. 26. 


1259. The Court, in making an order of this kind. 
adheres strictly to the rule of acting on the admission 
only, and will refuse to proceed upon its knowledge 
derived from any other source. 

Scott v. Wheeler, 12 Beay. 366. 


1260. Money admitted by the executor to be in the 
hands of his partner, is in his own hands for the purpo-e 
of being ordered to be paid into Court. 


1261. Where the executor admits that a certain 
amount of assets has come to his possession, he may 
discharge himself from the payment of it into Court 
wholly or partially, by taking credit for sums which he 
shows a right to retain for his own debt due from the 
testator, or to have allowed him on any just grounds, or 
which are undisputed. 

Nokes v. Seppings, 2 Phill. 19. 


1262. The executors retained in their hands a sum 
of $1,100 to meet claims against the estate, and were not 
called upon to pay it into Court :—Held, that the amount 
retained was not unreasonable, and that the executors 
were not chargeable with interest in respect of it. 

Thompson v. Fairbairn, 11 TP. R. 338. 


1268. Where an executor admits that he hag re- 
ceived a certain sum belonging to the testator's estate. 
but adds that he has made payments, the amount of 
which he does not specify, the Court will allow him to 
verify the amount of his payments by affidavit. and 
order him, on motion, to pay the balance into Court. 
But when there is a sufficient admission by the executor 
of assets once come to his hands, he cannot relieve him- 
self from paying them into Court by showing any wu- 
authorized application of them, or any investment or dis- 
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position of them which in substance amounts to a breach 
of his duty as executor. 
Lord vy, Purchase, 17 Beary. 171. 


1264. If there is no danger of the property being Insolvency 
lost from the executor being insolvent or otherwise, a 0 °*e™ 
reasonable time will be allowed for bringing funds into 
“ourt, a Jonger time being allowed when the money is 
in a foreign country; and if the assets appear to have 
been invested on an improper security. time will be 
allowed which may, in a proper case, be extended from 
time to time to enable the executor to realize the 
security. 

Score v. Ford, 7 Benv. 333. 


1265. In fixing the day for payment time will be Evidence 
allowed for the trustee, if he desires it, to show that no gn err: 
reason existe for calling the money into Court. The re- 
lief of a motion of this kind will be confined to the pay- 
ment of money into Court. The plaintiffs must be solely 
entitled or have some interest jointly with others as to 
entitle them on behalf of themselves and of those others 
to have the fund secured. 


Ncore Vv. Ford, wut sup. 


1266. An executor having been ordered to pay Lien for 
money into Court is not thereby deprived of his lien on as 
the fund for his costs. 

Blenkinsop v. Foater, 3 Y. & Coll. 207, 


1267. The general rule as to papers and writings Disposi- 
« that an executor representing an estate should deposit 222, 
hem for the benefit of the parties interested in the offive poet 
of the Clerk of Records and Writs, unless there are 
other purposes which require that he should retain them 
in his own hands. 
Freeman y. Fairlie, 3 Merliv. 30. 


1268. It is the bounden duty of an executor to keep Accounts. 
clear and distinct accounts of the property which he is 
bound to administer. If, therefore, he chose to mix the 
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accounts with those of his own trading concerns, he can- 
not thereby protect himself from producing the original 
books in which any part of these accounts may be in- 
serted, , 


Accounts, estoppel by rendering. 
Taylor v. Magrath, 10 O. R. 609. 
McGregor v. Gaulin, 4 U, C. R- 378, considered and di< 
tinguished. 


1269. As between an executor bound to produce 
and his partners in trade, if the partners have permitted 
him to mix the accounts, they cannot afterwards object 
to the production. : 


1270. In a case where the executor has admitted 
having lent to the House part of the trust property, and 
that they have been dealing with it, there is no doubt 
that production can be enforced. 


1274. If a plaintiff's demand be uncontested or 
proved, and the executor admits assets, the plaintiff is 
entitled to immediate payment without taking the 
accounts. 

Woodgate vy. Field, 2 Hare, 211. 


i272. An admission of assets for the payment of 
a legacy is an admission of assets for the purpose of the 
suit, and extends to costs if the Court thinks fit to give 
them. 
Hewes v. Hewes, 4 Sim. 1, 


1273. If it is charged that the executor has ren- 
dered himself personally liable to pay the plaintiff's 
debt or legacy by an admission of assets made before 
suit, or by any other means, and the plea can sustain 
this allegation, he will entitle himself to a decree for 
payment at once. An admission of assets by an-executor 
or administrator can never be retracted in a Court of 
Equity, unless a case of mistake be most clearly estab- 
lished. 

Roberts vy. Roberts, cited 1 Bro. C. ©. 487. 
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A274.If an executor changes the nature of the 
estator’s estate, the general rule is that this is a con- 
‘ersion, and as money has no earmark it cannot be 
ollowed; but the executor by such transaction has 
nade himself liable to a devastavit for which the party 
njured must seek satisfaction out of the executor’s own 
ffects. Kut if an executor for the benefit of a testator's 
‘state, invests part of ‘it in the funds, or transfers 
noney from one stock to another, this is not a conver- 
ion, but it may, still be followed as much as if it had 
ontinued in the same condition as at the testator’s 
ieath, 

Waite v. Whorwood, 2 Atk. 159. 

1275. In case of an ose committing a devas- Debt, 
avit, and a decree for payment of the amount, the debt when cu: 
3 considered as due from the time of the devastavit, and 4°: 
iot from the date of the decree. 

4276. In framing an order under Con. Rule 198 Order for 
ppointing an administrator ad litem, it is not sufficient sire 
hat the order state “it is ordered that A. be and he is lit™- 
ereby appointed administrator ad litem to the estate 
f B.”; the order is really a grant of administration. 
nd Enould contain the particulars mentioned in rule 45 
f the Surrogate rules: and if such is the fact, should 
lso, in view of R. S. O. (1897) c. 59, s. 67, state that the 


dministration is of the real and personal estate. 
Cameron v. Phillips, 13 P. R. 141. 


12°77. A. makes a note payable to B. or order; B. 
ndorses to C., who endorses to D.; D., the holder, dies, 
2aving B, one of the executors. The executors of D. 
ue C. Held, that D,, having made B. his executor, B. 
vas discharged, and that there was no remedy against 


he subsequent endorser. 
Jenkins v. McKenzie, 6 U. C. R. 544. 


1278. Section 10 of the Evidence Act (R. S. O. In actiors 


897, c. 73), provides as follows :— ene 


10. In any action or proceeding by or against the heirs, execu- ee oewat 


arr, administrators, or assigns of a deceased person, an opposite a deceared 
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person, the or interested party to the action shall not obtain a verdict. judg- 


evidence of 


the oppo- 
rite party 
must be 
corrobor- 
ated 


Effect of 
judgment 
against 
executors. 


ment, or decision therein, on his own evidence, in respect of any 
matter occurring before the death of the deceased person, unless 
such evidence is corroborated by some other material evickence. 
R. S. O., 1887, ¢. 61, 8. 10. 


Radford v. Macdonald, 18 A. R. 167. 
Green v. McLeod, 23 A .R. 676. 
Re Staebdler, 21 A. R. 266. 


1279. A judgment against executors is only prima 
facie evidence of its being for a debt due by the testator. 
and the parties interested in the real estate are at liberty 
to disprove it. 


In an action by a judgment creditor on a judgment 
recovered on a promissory note discounted by hin. 
which note was received by the executors for the sale of 
personal property of the testator, and indorsed “ with- 
out recourse ” to the plaintiff. 


Held, that the indorsement of the note by the 
executors would not make it a debt of the testator in 
the hands of the indorsee. . 


Held, also, that the effect of the Devolution of 
Estates Act and amendments, acted upon by the regis 
tration of a caution under the sanction of a County 
Court Judge, after the twelve months had expired, was 
to place lands of a testator again under the power of 
his executors so that they could sell them to satisfr 
debts: and that the expression “in the hands ” of execu- 
tors. as applied to property of the testator, is satisfied 
if it is under their control or saleable at their instance>: 
and that the operation of a devise of lands is only poat- 
poned for the purposes of administration, and the estate 
does not pass through the medium of the executors, but 
by the operation of the devise. 

Janson v. Clyde, 31 O. R. 579. 


Judgment against executors, effect of. 
Re Hague, Traders Bank v. Murray. 18 O. R. T27. 
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1280. In a mortgage action for foreclosure, al- 
10ugh it may be that since the Devolution of Estates 
ct, as a matter of title, the record is complete with the 
2neral administrator of the deceased owner of the equity 
f redemption as the sole defendant; yet, as a matter of 
“ocedure, the infant children of the deceased are proper 
arties, and as such should appear as original defen- 
ants, unless some good reason exists for excluding 
1em. 


Keen v. Codd, 14 P. R.1>. 


1281. A mortgage action against the surviving Mortgage 
usband and infant children of the mortgagor, who died See 
itestate in February, 1892, was begun before the lapse 
f a year from the death :— 


Held, that the plaintiff was entitled after the lapse 
f a year, to judgment for the enforcement of her mort- 
age, without having a personal representative of the 
iortgagor before the Court, no administrator having 
-en appointed and no caution registered under the 
‘evolution of Estates Act. 
Ramas vy. Dow, 15 P. R. 219. 


Recovery against representatives of person charged with fraud. 
Hamilton Prov. v. Cornell, 4 O. R. 623. 


Action to set aside will—costs of next of kin intervening. See 
aragraph 66. 


Logan v. Herring, 19 P. R. 168. 
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EXTRACTS FROM 


A LECTURE ON EXECUTORSHIP ACCOUNTS 


BY 


Mr. Harry Viceon, F.C.A. 


President of the Institute of Chartered Accountants, 


I will assume for my purpose this evening, that probate has 
been granted before the accountant has been called in. 


It will be found, perhaps, that few books hare been kept by the 
executors—possibly only a cash book—showing actual receipts and 
payments—so as to have some record of the transactions; but no 
ledger containing an account of the estate, which they (the execn- 
tors) have to deal with, or in which the entries from the cash book 
have been classified, so as to show the necessary particulars required 
to make up the residue account; and also bank pass book, cheque 
book, and a batch of papers and receipts amongst which will doubt- 
less be found a solicitor’s bill. The latter is usually one of the 
most useful documents in the parcel, as a perusal of it will invar 
iably give you a history of the transactions of the trust, and throw 
much light on entries and matters which you will presently hare 
to deal with. ; 


Then comes the question, what books are necessary to be kept. 
so as to show a clear and concise account of the estate which has 
come into the hands of the executors, and the manner in which 1! 
has been dealt with; and what is the best method to adopt so as 
to present it in a clear, pithy and simple form, at once to meet 
the requirements of the residuary account, and be such that ex 
ecutors—who are not professional accountants—may be able to refer 


to and understand for themselves, without having to ask constantlr 
for explanations. 


It seems to me that this is what is required, and: the simpler 
the accounts are kept the better, whether we are dealing with trust of 
any other accounts, provided they contain all that is necessary to 
attain the object for which they ore designed. 


The books required are two in number, cash book and ledger. 
hoth combining the journal features of full details. 
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The advantage of dispensing with a journal is that it is par- 
lcularly desirable, in these accounts, that the ledger should contain 
he fullest particulars of a}l the entries, so that the effect of the 
arious transactions may readily be traced, without having recourse 
9 any other book. 


It is an advantage to be able to see in the most concise form 
ossible all the transactions of the estate, and if the ledger and 
he cash book can be made to show, with a little extra detail, the 
articulars usually given in the journal, I think it advisable. It 
aves at least one book of reference, and gives every particular 
equired without having to be constantly turning to the journal. 


In some cases the word journal would fully describe the first 
f these, although it will be found convenient to keep it in the form 
f a cash book, as executors rarely keep cash in hand if they are 
‘ise, most of their receipts being paid direct into the bank, and 
10st of their payments being made by cheque, which means credit- 
1g the account on which the receipt is derived and debiting the 
ank, or debiting the account on which the payment is made, and 
rediting the bank, as the case may be. 


In the first place it will be found convenient to raise the ac- 


ounts in draft, as in the process of your work you are sure to . 


ieet with items requiring explanation before you can decide to 
‘hat account they should be placed. or what proportion may be 
apital or what income; and if you do not find it necessary, as you 
roceed, to make alterations and corrections in entries which you 
lay have already made, you will indeed be fortunate in. having a 
‘ust committed to your care, in which the information in your 
ossession is unusually complete and straightforward. [or this 
arpose two ordinary cheap books, with card or paper backs—both 
iled alike, namely, in the form of an ordinary cash book, with 
ouble cash columns—wil) be found most conventent, one for 
1e cash book, and the other for the ledger. This form 
ll be found very suitable for the ledger, as it will afford you 
maple room to detail full descriptive particulars of the entries, 
‘hich in trust books is indispensable. as well as separate cash 
ylurnns for income and capital. The latter, in the case of invest- 
ents und personal accounts of settled legacies, enables the capital 
nd income to be dealt with separately in one account, and so obvi- 
tes the necessity of having two accounts, and secures the conveni- 
ice of having the whole matter, in respect of an investment or 
2ttled legacy, before you at one opening. 

Having obtained these books, you will find it of great service 
nd a saving of much time and trouble afterwards if you carefully 
aruse the will, and enter a short abstract of its provisions and 
Ispositions on the fly leaf of one of them, in addition to such par. 
culars as the date of the will, date of death, date of grant of pro 
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bate, at what amount sworn, the names and addresses of the ex- 
ecutors and trustees; and where there are legatees, under aye—not 
coming into the full benefit of their legacies until they have attained 
their majority—the dates of their respective births, so that in case 
of a long trust, in which In all probability you will be entrusted 
with ap annual audit of the accounts, you may not lose sight of 
these matters, but have all the information required readily at 
hand, witbout time after time having to wade through the legal 
phraseology of these somewhat lengthy documents, which must of 
necessity be the case where some course of this description is nut 
adopted, as no professional man, in the multiplicity of business 
which passes through his hands, can reasonably expect to commit to 
memory from year to year the variety of provisions contained in 
all the wills regulating his trusts. 


When you have done this, and carefully read through the batch 
of papers to which I have alluded, you will find yourself tolerably 
well acquainted with the leading points of the matter in band, 
have a very fair idea of the framework of your task, and be ready 
to commence raising the necessary entries for the basis of your 
accounts. 


You first ascertain if the various items of the estate returned 
in the form for probate are accurate, and in case any difference 
should arise in consequence of information which lapse of time may 
have revealed, or from any other cause, you make a note of it. 


You then commence your cash book and ledger with entries of 
the personal estate, first crediting capital, and debiting the various 
accounts of which it is composed in such order as you propose to 
open them in the ledger, capital account being the first. 


When the ledger entries, setting forth the pergonal estate have 
been made, and posted to the respective accounts in the order re 
ferred to, you will then have got a fair start, and the capital ac- 
count will show the total personal estate of which the testator died 
possessed. If this agrees with the amount sworn to for probate. 
or at any rate does not exceed it to such an extent as to render the 
executors liable to payment for further duty, well; but if, on the 
contrary, it exceeds the amount so much as to show that insufficient 
duty has been paid, you should at once communicate with your 
client, in order that he may give you definite instruction thereon. 


Having so far proceeded, it is then necessary to complete the 
capital account by making the entries through the ledger of real 
estate, and any other estate not included in the above. 


Here it may lhe pointed out that by recent enactments of the 
legislature the executors or trustees are required to deal with the 
whole of the estate, whether real or personal. A separate account 
should be opened with each parcel of real estate, and on the opposite 
folio an account of the encumbrance (if any) existing against it. 
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The whole transaction relating to that particular item of capital 
van then be seen at a glance, i.¢., the parcel of real estate; the 
*ncumbrance on same; the revenue derivable from the rental, lease 
or use of the property; the cost of carrying the mortgage. 


And although the real estate may be specifically devised, it 
8 always well to pass it through the books by debiting real estate 
ind crediting capital, and when you appropriate the estate, debit 
tapital and credit the devisee by a trunsfer from real estate account, 
which will close the transaction. By adopting this course the books 
will show the disposition of the whole estate of which the testator 
lied possessed, whether personal or real. 


I now assume that the whole estate, real and personal, of which 
the testator died possessed, has been entered with full descriptive 
darticulars in the cash book and ledger, and that the values inserted 
ire either the amounts actually realized or vouched by valuations, 
ind certificates of competent authorities; that the entries have been 
july classified and posted to accounts opened in the ledger with each 
nvestment in the order I have indicated, and that all the entries 
»f capital, as distinct from income, have been entered in the outer 
yr capital column in the ledger, and those of income in the inner or 
neome column. I assume that the date which has been affixed to 
chese entries is the date of the death, and that all rents and income 
jue and accrued at death have been apportioned, as if accruing from 
lay to day, and treated as part of the capital estate, in accordance 
vith the law; and that the books now contain an account of the 
whole of the assets of the testator, and show exactly the estate 
which the executors have to deal with. 

The next thing to be proceeded with is the dealing with the 
»state, which, of course, comprises the transactions of the execu- 
ors, and as it consists entirely of receipts and payments, it will 
ippear in the form of a cash account, the entries being made in the 
order of date in which tbe transactions are effected. 


The first entry will be the cash in the house, brought from the 
wevious ledger entries, then following, on the debit or receipt side, 
vill come sums received in payment of book debts, proceeds of 
shares and other tnvestments realized, also rents, dividends, inter- 
rst, etc., received, which are income and cheques drawn on the 
yank, which in reality are receipts from the bank, of moneys drawn 
yut to discharge payments, and will be balanced by corresponding 
tries on the credit or payment side. On the credit side will appear 
ull payments and disbursements made by the executors in discharge 
»f debts due by deceased funeral and testamentary expenses, duties 
ind payments into bank, etc. 

Vouchers should be produced for all these payments, and where 
‘hey contain items incurred previous to death, as well as those in- 

K.RA. —27 
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curred subsequently, such items should be carefully separated ani 
classified, so as to insure their ultimate entry in the right account 


The payments will be found to comprise : 


1. Probate and administration, which fncludes fees payable on 
the grant of probate. 


2. Funeral expenses, which includes coffin, hearse and carriages. 
interment fees, gravestone and monument, family mourning, etc. 


3. Executorship expenses, including valuation fees, law costs, 
accountants charges, travelling expenses, cheque books and the 
numerous expenses incident to the execution of the trusts. 


4. Debts on simple contract, comprising debts owing by the 
testator, rent, taxes, wages, etc. 


5. Debts on mortgages (if any) with interest due at death. 
6. Debts on bonds and other securities, etc. 
7. Pecuniary legacies. 


Accounts should be opened in the ledger under these headings 
following those already opened, ‘and the various payments prert 
ously and correctly classified in the cash book, duly posted to them 
respectively. 


In posting the various entries from the cash book to the ledger. 
I would here observe that care must be taken to post all sums rn- 
celved on account of income, such as dividends on shares, interest 
on mortgages, rents on properties, etc., to the respective accounts 
opened with these investments in the ledger, in the inner or incom 
column, as well as all payments for repairs, insurance, etc., that 
may be made on account of the properties, which, with very fer 
exceptions, are chargeable against income. 


It will now be necessary to make closing entries, trausferrin: 
the several accounts under the head of payments, already referte! 
to, viz., probate duty, funeral expenses, executorship expenses, debts 
etc., etc., to the debit of capital account. It will also be necesss‘tT 
to transfer to the debit of this account any deficiency that may hate 
arisen in the realization of investments, etc., or property prevrious!t 
taken at valuations, as well as to place to the credit of the sane 
account any excess that may have been realized over and abore 
such valuation. 


When all these entries have been made a balance should tk 
struck and brought down, which, in the event of all the debt 
having been paid, Mabilities discharged or provided for, and asset} 
realized, will be the net amount of estate applicable to: legacies 22! 
bequests. In the cases where there ts still a portion of ‘the estat 
unrealized and debts outstanding, a reserve should be made. eqas) 
to the amount at which such items have been valued in the 3°! 


counts, and may be carried forward as a balance only te be divided ; 
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when realized. In the event also of an annulty for life being be- 
queathed, either a sum should be separately invested to produce 
the amount of such annuity, or if paid out of the income of the 
estate a sufficient portion of the capital should be reserved out 
of the residue to cover it before division. Matters of this descrip- 
tion, and any specia] matter of the nature of a contingent Mability 
which often happens, having been duly provided for, so as to pro- 
tect the executors from parting with any estate not absolutely ascer- 
tained by realization, you may proceed to apply the balance as 
directed by the Will. 


First will come pecuniary legacies, if any, for which any entry 
should be made through the ledger, debiting capital, and credit- 
ing legatee in a separate account, which account or accounts, will 
be closed when the actual payments are made, by posting the cash 
to the debit. 


When the pecuniary and specific bequests have been duly pro- 
vided for the balance will be the residue of capital. 

It now remains to close those accounts relating to income, 
which are the sums placed to the credit of the various investments 
for dividends, interest, rents, etc., leas the proportion accrued at 
death, which has been already posted to the debit In the first en- 
tries made in the ledger of testator’s estate at death. 

The balance is transferred by debiting these accounts respec- 
tively, and crediting income account. 2 

‘I'he books now contain in a concise form all the information 
requisite to complete the residuary account, and the schedules re- 
quired to accompany it, and it will be well to make out a state- 
ment of affairs showing such particulars along with the schedules 
as will enable the beneficiaries to clearly understand the disposi- 
tion of the estate thus far. 

It will be necessary to shew what property has been converted 
into money, and the date of such conversion, as separate columns 
are provided for money received and property converted into money, 
and for the value of property not converted into money. In the 
latter case the value of the property at the time the account {s 
rendered is required, and inventories and proper valuations must 
be produced, so that care must be taken to ascertain whether any 
variation has arisen since the accounts were opened, and to adjust 
them accordingly. The shares not converted into money are to he 
valued at the average price of the day on which the account is 
dated, and if there be shares in many companies, it may be con- 
renfent to insert the total amount or value in this account, and 
annex a schedule of the particular shares. When the various 
nmounts are entered in the account under the respective headings 
therein required, the total of the first column, in which all property 
-onverted into money has been entered, is carried out into column 
No. 2 and cast up with it, the total being the total property. 
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We now come to the deductions for payments, which Itnclude 
probate duty, funeral expenses, executorship expenses, debts under 
three distinct heacings, viz., simple contract debts, mortgage ditw. 
and those on bonds and other securities, aud then pecuniary lega- 
cies, A schedule of the debts signed by the executor or administra- 
tor is to be annexed, and the particulars of any other lawful par- 
ments, and of the funds and other securities purchased and inserted. 
with the date of such purchase. These deductions are entered ip 
an inner column and the total carried out, and deducted from the 
total property, leaving the net amount of property to be carrie! 
forward to the next page of the account, in which must be inserte 
and added the accumulations of interest. dividends, rents, etc., from 
the date of death to date of account, classified in the manner 
therein described. From this total should be deducted payment: 
out of interest on mortgages, bonds, legacies, etc., payment on ar- 
count of annuities and other payments (if any), comprising expenses 
incurred in the management of the trust estate, and chargeable 
ngainst income, and a balance again shown. Then any deduction 
from residue should be taken, including debts still due from the 
estate (if any) and money retained to pay outstanding legacies. 


When the account has been carefully drawn in the manner de 
scribed a balance will be the net residue. 


The illustration herewith given is an estate simple in its wort: 
ings, and of small value, but the principles before described are 
therein set out {in account form. 


The opening account in the ledger is the estate capital account. 
and its credits are all the property of which the testator diel pus- 
xessed, treated at its ascertained value, and including the income 
or revenue accrued on investments made up to the date of the tes 
tator’s death. 


The total of these credits forms the corpus of the estate. Separ 
ate ledger accounts are opened with each investment, also an in- 
come (perhaps a bank account), and a personal account with each 
beneficiary. 

These separate nccounts will give in full detail the particulars 
of euch asset, 


When the whole of the funeral and testamentary expenses have 
been pald, and the debts of the deceased and executorship ex penees 
settled these accounts will be closed by transferring the totale w 
the debit of the estate's capita] account. 


After the efflux of time as settled by the will, and the legacius 
have been paid, the residuary legacies will be apportioned te thoe 
entitled! to a share according to their several proportions. 

The accountant or executor should be careful to reserve «uth. 


clent to pay costs of distribution and any shortages In RDuuitties 
hefore closing the estate among the residuary legatees, 
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DEBTS OF DECEASED OR TESTATOR. 


MEMO.—Though including such sums as would have been 
legally demandable from the testator had he Hved, still it is well 
to remember that subscriptions to charitable and religious objects 
Jo not come under this head. 


Funeral expenses must be only such as are reasonable, according 
to decensed’s station in Hfe, and do not warrant the cost of mourn- 
ing for relatives or servants, or of anything in the shape of an 
slaborate monument. 


Remember at all times the danger from residuary legatees. 


The executor should not pay household expenses for any longer 
period than is absolutely unecessary to enable the survivors of the 
family to make arrangements to carry on for themselves. 


NOTE.—Take care of the capital and let the income take care 
of itself, and if in any matter like apportionment you act so as to 
give capital the benefit, you will at any rate be on the safe side, 
for, remember that ‘the greatest difficulty is experfenced in recover- 
ing money one has paid by way of income to the Ife tenant. 


Pay all legacies as soon as the state of the capital account 
permits. 


It is not necessary, often it {gs unadvisable, to put a value tn the 
books upon any asset not actually turned into money. 


CODICIL.—A codicil is an additional will, in no way revoking 
the will of which it is an addendum, but varying its provisions by 
way of making changes. Should the codicil give a legary to one 
who Is mentioned in the will, then, unless specifically stated as be- 
ing an addition to the former bequest, then a question arises as 
to its being “in addition to" or “instend of’”’ the legacy in the 
will. 


NOTES FOR STUDENTS. 


A very frequent error is to charge executors’ expenses to income 
account. This {s wrong, such expenses may be carried’ to income 
as have been actually incurred on uceount of income. 


The object sought iu obtaining probate of the will is that the 
»xecutor may have a complete and legal title conferred upon him to 
eollect, get, realize, or deal with the property of the deceased in 
accordance with the provisions of the will. 

Regarding the payment of interest on legacies. the executor may 
pay the legacy within twelve months of the death of the deceased, 
but is not compelled to do so. He is not to puy interest for any 
time within the twelve months, although during that time he may 
have received interest. But if he has assets he is to pay interest 
from the end of the twelve months, whether the assets have been 
productive or not. 
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The aim of my paper is to impress the general form of trust 
accounts on students of accounts, the details of heavier trusts will 
follow in every case the lines before outlined. 

Work up your draft accounts upon loose sheets of foolscap pro- 
perly paged. 

An accrued rent or a dividend is as much an asset as a trade 
book debt, and should be brought into account in the same way as 
in commercial accounts. 

Ledger accounts ruled with two money columns, one for prin- 
cipal, the other for income items, are useful when taking off state 
ments. 

The gift of an annuity out of the general estate, or out of a 
particular fund, creates a charge on the corpus, and all payments of 
the annuity must be satisfied in full before anything can go over. 

In the case of. bank stocks, the market quotation for the same 
as given out by the Stock Exchange, is made up of the market price 
of the shares, plus the accrued interest to the date of quotation. So 
that when making up the corpus of an estate, among the items of 
which are bank stock, you must remember that the accrued interest 
on such shares is already included in the quoted market price. 


This does not apply to debentures. 








SPECIMEN ACCOUNTS OF AN ESTATE 


Re Wiitiam CuHILp, DEcEaseEp. 


SUMMARY. 


Testator William Child died 19th March, 1896. 

Will dated 17th March, 1896. 

Estate left in trust to his executors to pay therefrom his debts, 
‘unera] and testamentary expenses and legacies to beneficiaries 
nentioned in his will. 

Directs a payment of $10,000 to his widow, Lucy Child. 

Bequeaths the household furniture, stable and house to his 
vidow absolutely. 


Directs the balance of his estate to be invested in specified se- 
‘urities, and the tncome derivable therefrom to be divided equally 
vetween his wife and two sons. 


Directs that on the death of his widow the investments are to 
ve realized and the amount divided equally between his surviving 
hildren. 


The widow survived her husband one year. ; 
The trustees left investments as they received them. 
In this case no dutics were payable under Succession Duties Act. 


SCHEDULE OF CORPUS, 19th MARCH, 1896. 


Na Sh Win PhOUSE Perec cic frie ee cicie © eel cletare see cieteeie ais etre $115 00 
PROE  I DAD GT ie os sos theless 6. daixas v6 os ewan waretade sau 24,800 00 
iouse, furniture and other contents, stable; specifically be- 
queathed to widow; valued for probate ............ 20,000 00 
fUNnGTveRdebtors wie score nce hel ncrolbee ions sie clelercietaders stesuniersiers 800 00 
ieerued interest on G.T.R. debentures ............... 250 00 
Lec ued interest on Imperial Bank stock, say..........-. 720 00 
fortgage of John Jones ..... ee cele 2G Se Byes Ss 4,000 00 
Leerued interest on sBAMEe ........ cc eee ee ee ee ee tees 60 0C 
*romissory note William Smith ..............-....4- 1,250 00 
Leerued interest OM SAME ........2 eee ce een e cree reves 15 OU 
wafe Assurance Policy ......... 020202 cccrecesvcsccene 10,000 00 
Pe gy, ee adie GoWonAnagde coun cop nodoooGCcd UT o6r 11,500 00 


mperial Bank stock .......00.sscccesscccencccvcees 16,000 00 
































1 Dr, ESTATE CAPITAL ACCOUNT. 
1896. | ea: 
April 30..| To Funeral Expenses, transfer...... .--.- Fo. 11 |; 300 - 
y “ Sundry Debts, eR ee ek 12 yee * 
July 31 “« Legacies, J en rae eet: 10 ne 
“ ** Special Bequests ee aA BAR AE os 18 20,000 & 
1897. : 
April 14 “ Executorship Expenses .......-+...66+5 eels 500 0 
- “ Testamentary Oo Meets oe Ges onl 4 300 OV 
ae “John Child, half sbare residue bi Se ies “ 19 | 28.970 
“Wm. Child, te Gael oe te a526 | 28,970 00 
| 
} 90,540 00 
—— 
8. Dr. CASH. CASH 
eye 
lox. CapiTaL. | Incoue.; Bann 
1846. $ C1" $$" 7c.) 9 c. 
Mar. 19/To Cash in house at death....... 1 115 00 ve 115 00 
‘* Cash in Bank at death ...... 1 24,800 00) .... 24,800 00 | 
May 31| * John Jones, interest.......... 8 60 00} 40 00. 100 
June 5°“ Debts, W. Speight ........... 5 250 00 eee Be Foc 
oe rons ‘* (SoCartrightince.c.57 2. 5 300 00 a 550 
July 3! se de Site 5 50 00 Ss 50 
st iss «Imperial Bank.. 7 720 00} 80 00 800 
se 8 * Canada Life Assurance ‘Co 10 10,000 00 : 10,000 
* 13 * William Smith, loan ........ 9 1,250° 00) =oF.3 1,250 
‘© 13! * William Smith, interest ...... 9 45 00, 1600 61 
ge ST re MOOre;, 606 ta rare: 5 100 00) .... | 100 
Aug. 9° "GearMay debt roe ts eee: 5 100 :00|- 2a 100 00 
« $1{ “ G.T. Redebentures® i52¢75%..: 6 250 00} 5600 00 750 @ 
Nov. 30! “ John Jones, interest.......... 8 hae | 100 00, 100 00 
1897. | 
Jan. 1 ‘* Imperial Bank, dividend ..... 7 eat 400 00; 400 00 
Mary (LM 3GH Ts Rs, dividendse s.r 6 a: 750 00 750 00 
| 88,040 00|1,886 00} 39.926 0 
\ | 
1897. 
Mar. 19 To balance brought down........ 25,440 00; 386 06. 25.826 00 
April 14“ Proceeds from sale of {mperial ~ 
; Bank stooksc.: faye 7 | 16,000 00 | 16,000 on 
_‘* Proceeds from sale of G. T. R. 
debentares..<a.sennse eee 6 12,500 00; .... , 12.500 @ 
| '' John Jones, interest todate ..| 8 tee 51 00: 51 00 
| 53,940 00; 487 00! 54,377 ov 

















———$<——————— EEE ee 


























ESTATE CAPITAL ACCOUNT. Cr. 1 
1896. ¢ obec 
| 
| 
Mar. 19..| By Cash in house at death................ fee One Sil! 115 00 
‘* Imperial Bank on current account...... “ 3 | 24,800 00 
‘* Special Bequest to Widow; House, Furni-.. | 
SOLO, CERDIO cen icycees wis OPC ee ee tie | | 20,000 00 
‘* Debts due to testator: | 
<< William Speight: > ....:- t.seeer $250 01H) 
fe: Use MOOK st Os swine, easly cterenes 100 00; 
‘oTSamuel Cartright.. 20. 5.02....5. 300 00 
pC SOREDD SMG 2 es vzsicitins. .52 soins 50 00 
‘* George May ..............45.. 100 00; «5 81K) 00 
os Accrued interest, G. 1. R. Debentures... “4 6 25) 00 
fs Bank Stock.......... ‘sg me? 720 00 
as Maen SOND DONCB oo ces oe ses tics 4.08 cE aaa «| 4,000 00 
‘« Accrued interest on same.............. pide 58 60 00 
a Promissory note, William Smith ...... a!) 1,250 00 
‘« Accrued interest on same.............. fod 29 al} 15 00 
1897. Life Assarance Policy ..............-- * 10 |! 10,000 00 
April 14..| “* Debentures, G. T. R.... 2. csesecenee “ 6 || 12,500 00 
* Simperial Bank Stock oi. . 2.266 steccc se Ke) Tek ak 16,000 (00 
90,540 00 
ACCOUNT. CONTRA. Cr. 3. 
Fouro.| Capirav. | Incone. | Bank. 
ee oe) ee, oe || ei Ppeohs pee 
1896. $ c.| $ c. §& c 


April 22\By Testamentary Expenses—Pro- 


 §=620 
~ 20 
14 
ae ND | 
4 14 
14 


ry 14 


, 


20 By Lucy Child, balance income . 


ae 


- 


ae 


oe 


ae 


bate, etc 
Funeral Expenses, Bury & Co. 


Sere ree seer eee ee 


eee reo e veer 


Debts of S. Wren 
es T. Brown 
Legacies, Widow of testator .. 
Executorship Expenses, Solici- 
tor and Accountant’s fees. . 
Lucy Child on account income 


CRP ech cate ee 


Jobn Child “ 
William Child of 
Balance carried down........ 


John Child * 
William Child cS 
Exe'trs Lucy Child, of i income 


* John Child 


William Child ae 

John Child, balance of share| 
OLsTEsiIGUer een ci tees 

William Child, share of residue 


; 
| 
| 
| 





,300 00} .... | 300 00 
100 00, 100 00 

200 00: 200 00 

| 1,000 00! 1,000 00 
(ieia5001 00) aes 500 00 
10,000 00| .... . 10,000 00 
500 0) 500 00 

500 00 —«-500 00 

500 00 500 00 

600 00, 500 00 
SE AS as tee eine es 
| 12,600 00) 1,500 00 14,100 00 





| 
| 25,440 00) 386 Is 25,826 00 


| 38,040 00! 1,886 00; 39,926 00 














128 67} 128 67 

128 67-128 67 

128 128 67 

bok oo] 17 00 

17 00! 17 00 

| 1700: 1700 

24,970 00| .... | 24,970 00 
28,970 00° .... | 28,970 00 


8. : JOHN JONES 


ee eC 


























| Capital. Income. 
Dr. | 
1896, $ c. $4 24. 
Mar. 19.. To Estate Capital Account -- 
Amount advance on Mortgage 
of Freehold house, 86 Chan-[ | ~ 
cery Lane, at 5% per annum.| Fo. 1 4,000 00 
** 19..)To Estate Capital Account— | 
| Proportion of interest due or | 
| mortgage to date ............ matt 60 00 
May 31..,To Income Account— 
Balance of half year's interest..| ‘ 18 ]............ 40 00 
Nov. 30..'To Incomrne Account—half year's 
interest: 5. scenes wea eee eek S$ GAS ee ee 100 00 
1897, | | 
April 14..,To Income Account—Interest to 
OR cases tree tears MIS Ne cst kee es 61 ® 
| 4,060 00 191 00 
—nns | cn 
6. GRAND TRUNE 
Carita. Ixcomx. 
Dr. 
: Tail 710 cleatenill $ o.! $ « 
The Investment is $12,500 6% | | 
Debenture Stock. ita 
1896. 
Mar. 19.. To Estate Capital Account ...... Fo. 1 12,500 00 
a os ae proportion | 
of half year's dividend todate, “ 1 250 00 
Aug. 31..|To Income Account balance of } 
year’s interest on i aude a “ 18 600 0 
April 14..} ‘* Income Account 4 year’sinterest| “ 18 750 00 
12;750 00 1,250 00 











MORTGAGE ACCOUNT. 8. 














| . Capital. Income. 
Cr. 
1896. | idee gs T gi cs 
Mars (5)7- Dy Cash co .ce an al ee ve cee .; Fo. 8 60 00 40 00 
Nove st ROR Wl ag aha gala at subs os 100 00 
1896. | 
April 145.) 8) 1 eee Se hee ioe as bt el egy trac oH 51 00 


“© 14..; © John Child, transfer of Mort- 
gage as per agreement in. part 

Pie of his share of | 

esidue ........ AO SIE, Pa ore 4,000 00 


| 





























R. R. DEBENTURES. 6. 
CaPiTaL. INCOME. 
Cr. 

1896. | ir eS: $c] $c. 

IGT eee § et 6 12 61 leant, iran Re rior Fo. 8 250 00 500 00 
1897. | 

Mar. 1.4. Spe ne OOO RIE eA oo! 750 00 
April 14..; pene ene ie aes one ‘2 12,500 00 , 
| 

| \ 
| ! 12.750 00| 1,250 00 


| 





9 | WILLIAM 


1896. | = $c. | $ c. 
Mar. 19..|To Estate Capital Rocca Teen ! 
on yes Tg note at 6% per 
































NUON 6 cesses seen 4.0 Fo. 1 1,250 00 
“  19../To Estate Capital Account—Inter- 
est due on same to date.. eee 45 00 . 
July 13../To Income Account balance of 
| Interest to date............-. A | l 16 00 
1,295 00 . 16 00 
wee EERE cee 2 Eee 
7. ; IMPERIAL 
Dr. CaPIraL. Income. 
+ | $ oc $ oc 
|The Investment is 80 Shares of 
1896. Imperial Bank Stock 
Mar, 19../To Capital Account.............. Fo. 1 16,000 00 | 
abe bi 4? Estate Capital Account pro-' | 
portion of dividend to date..! « 1 720 00 
Jane 30.. 'To Income Account balance of } | 
1897. | year’s dividend on stock.. .| ‘ 18 £0 00 
Jan. 1..'To Income Acct., 4 year’s interest, “ 18 | 400 Of 
| | 16,720 00 | 48000 
‘ ~eeeeeee | ae eee 
18, (NCOME 
Dn. 
1896. | : | $™ ic: 
Mar. 19.. To Lucy Child, Income Account, 4 of income..} Fo. 15 | G22 67 
Ms 19. ** John Child “ ss oe hes ao } 623 67 
| 
a 19... ** William Child e se Bap eens ve} 623 66 
| 
| 
) 
| i 
| 
' 1.2386 00 
1897. | 
April 14..) To Executors Lucy Child, Income Account to 
date... mudisocesie ¥, 5) e's yy Se ale. cia ATi eee ware Selo 17 00 
“© 14...) John Child, Income Account to date...... * 16 “17 Ov 
* Ud..] % William Child = Sta ecerscies rae Wf i 17 00 
| 51 00 


















































SMITH 9. 
CaPitaL. Income. Cr. 
1896. eee) paki See $c. 
uly cid... By Cashry e06cs... eee t Fo 1,295 00 16 00 
| 
; | 
| 
| 1,295 00. 16,00 
BANK. 7. 
CaPITAL. Income. Cr. 
; 1396. : ‘ $ cc. i oa 
PUNOT OO DY CMslicd «occa dere vcedee Move ae es | Fo. 720 00 80 00 
1896. 
OU Ls 5] | sa ee Me eres Lea dc ey es 400 00 
April 14. 5 SE Semmens So. ov oterontete era en ce ! 16,000 00 
| 
| 
! | 16,720 00 480 00 
ACCOUNT 18. 
Cr. 
1896. ; $ c 
May 31..| By Jobn Jones, Balance of half year’s interest 
‘ On loan, 64,000.00... doc 55 cece cices Fo. 8 40 00 
June 30 .| *“ Imperial Bank, Balance of half year’s 
dividendiion stock ne.) . cnet fese ophe ei eS rere By 80 00 
July 13 « William Smith, Balance of interest on loan 
On, Bape Oe, So oe nes tatdomh oe) 16 00 
Aug. 31..| ‘* G. T. R., Balance of interest on debentures) “ 3 500 00 
Nov. 30..]/ ** Jobn Jones, half year's interest Werte wonte 28 100 00 
** Imperial Bank, ‘“ ie al 400 00 
Go (Eh Re S Be Sie GemeegvE eS we Somme G 750 00 
1 886 00 
1897. ‘ 
April 14..| ‘ John Jones, interest on mortgage to Gates aes 61 00 
| 
| | 
| 51 00 


4. HOUSE FURNITURE, é&c. Ds. Capital. Ca. 


Mar. 19.. |To Estate Capital Account as per 
Probate, etc .,...... ee | Fo. 1| 20,000 00 


Mar. 18..|By Legacies—for House, eto 


- 1896. | 
































Specifically bequeathed. “« 18 | : 20,000 00 
i 
10. CANADA LIFE ASSURANCE CO. ee Ee 
1896. | $ oc. 22 meee $ oc. 
Mar. 19..|To Estate Capital Account—pro- 
ceeds of policy' on the life of 
testetorMet cos cece. cae as cee Fo. 1 10,000 00 
July 8..|By Cash—Amount of Policy paid.| “ 8 Mh th eel pee 10,000 00 
12. SUNDRY CREDITORS. 
Capital. . ~~ [ncome. 
1896. | $ « $ oc. 
Mar. 19..|By Estate Capital Account ...... | Fo. 1 1,500 00 
May 9../To Cash 8. Wren. ............ «“ 8 1,000 00 
oe es “ Me BLOWN nc casas ee ae | 500 00 
13. - BEQUESTS AND LEGACIES. 
; Capital. 
1896. $ o. $ oc. 
Sep. 80.. |To House, Furniture, Stable speci- | 
fically bequeathed to widow..| Fo. 4 | 20,000 00 
1896. 
July 31.. |To Lucy Child—widow.......... sree S 10,000 00 
By Estate Capital Accounttransfer| “ 1 30,000 00 
lf. EXECUTORSHIP EXPENSES. 
ee a eee = = 
1896. $ ,! @ c 
Aug. 8../To Cash, Lindley & Co., solicitors, l 
and H. Quill, accountant..... Fo. 8 500 00 | 
1897. | 
Mar. 19.. By Estate Capital Account....... i ed | 503 00 


= eee 











SUNDRY DEBTORS. 








1896. 
Mar. 19.. 


June 6.. 
yer 


os 


Jaly 381.. 
Aug. 9.. 


11. 


1896. 


April 22.. 


1897. 


Mar. 381.. 


12. 


1 1896. 
Dec. 
pod’ 


Mar. 20.. 


oe 


1€97. 


April 14.. 





+6 
4a 


oe 


To Cash Bigwig & Co. for Probate 
and Law expenses attending 
thereto 





R Cr. 
! 
| | $ «. $ c 
To Estate Capital Account for; ‘ 
Sundry debts owing to Testa- | | 
tor at Death ........... > Fo. 1 
iW Speighti.c2. f-258 7556. | 1 250 00 
De Mores ox, ch sts Art bea 100 00 
Samuel Cartright ......... oe als | 300 00 
Te SIGN oe sak eee ee! 50 00 
George May .............. ae | 100 00 
By Cash W. Speight ............ Stat, Bo hcg scien ee 250 00- 
peat Ps OMELEIQE, coerce: ecm el biieriner yay eae 300 00- 
Re AOS he. haere ass ee Se rec aera 50 00 
$6) REZ OMOOCG 560 eos aos ee < OER hae vei aig eae 100 00- 
SOG: May Ree AER ORES | eien eke code 100 00 
| 800 00 800 00 


TESTAMENTARBY AND FUNERAL EXPENSES. 
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Spark & Son 


ce 


To Cash Bury & Co 


eeeereessese 
° 


ete eees eves 


By Estate Capital account transter| 


“se 


oe 


ab 


LUCY CHILD—Incoaez Account. 


balance of income 


“6 





By Income Account, $ of income 


To Cash on account of Income ... 


year ending this date 


eeeeoener 


By Income Account per Executors 


4 of amount,...... eeese eeoeen 


Fo. 


zi To cash on account of income... -| Fo. 3 


$ o $ c 
3 800 00 
3 | 100 00 
3 | 200 00 
1 | Maat ook 300 00 
We: er arte 300 00 
000 00 | __ 600 00 








Dr. Cr. 

Reto as 8c, 

500 00 
8 128 67 
ee ee | 628 67 
3 17 00 

es 

Of eee 17 00- 








16. JOHN CHILD—lIneomwe Accoonr. Dr. Cr. 
eS ee ; oa. tc 
Dec. 10.. To Cash on account of income...| Fo. 3 500 00 
1897. \ 
Mar. 20..' * ‘ balance of income ...... Lar | 128 67 © 
| 
4... By Invome Account, § of income | 
year ending this date........ COAG? 1s aie cin ies oe od 628 67 
1897. | | ——_ ss 
April Joe) To Cash on account of income... ‘| ite 3 17 00 
‘Sigs | By Income Account, $ of amount.| “ 18 | es oe 17 00 


| 


17. WILLIAM CHILD—Income Accotnr. 























“‘1ag6. | $ c. Sic 
Dec. rae To Cash on account of income....| Fo. 8 500 00 
fille 20.) or Sheth parrealgniaccenel eed “8 128 67 | 

Gre a By Income Account, 4 of income | | 

_ | year ending this date........ A 18 Joseeeeeree es 623.67 

14..!To Cash on account of Income...| “ 3: 17 00 

© ,." By Income Account, § of amount.| “ 18/............ 17 00 
fal aaa @ é 
19. JOHN CHILD—(SHare or Resipve Account.) 
1897. 


| $c. | $ c. 

April 14.. Lo John Jones (Mortgage Account) 

transfer as per agreement of | 

$4,000.00 Mortgage in part | 

payment of share of Residue.| Fo. 8 4,000 00 ' 
8 


April 14. . To Cash balance of Residue...... ne 24,970 60 | 


| By Estate Capital Aocount, 3 { 
share of Residue at this date.}| “ 1).......... mei 28,370 00 


» 
-———— 








28,970 00 28,970 00 


—————eeeeeeeeeeeeNNN,,, N,N eee EgESED nae eeennepea 














20. WIULIAM CHILD—(Saanez or Reaspur Account.) 
SSS” 
1897. | nee parr $c 
April 14..' To Cash Share of Residue ...... | be | 28,970 00 | ~ 
“  14..| By Estate Capital Account for 3 | 
share of Residue at this date.. ‘© 11]............ 28,970 Ov 





| 28,970 00 28,270 00 


a ES 
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APPENDIX I. 





COLONIAL PROBATE ACT. 


An Act to provide for the Recognition in the United King- 
dom of Probates and Letters of Administration 
granted in British possessions. 


20th May, 1892. 


1. Her Majesty the Queen may, on being satisfied that the Legis- Applica- 
lature of any British possession has made adequate provision for tion of Act 
the recognition in that poxsession of Probates and Letters af Ad- Connell 
ministration granted by the Courts of the United Kingdom, direct 
by Order-in-Council that the Act shall, subject to an exceptions 
and modifications, specified in the oredr, apply to that possessian, 
and thereupon, while the order is in force, thisA ct shall apply 


accordingly. 


434 EXECUTORS AND ADMINISTRATORS, 


Sealing in 2. (1) Where a Court of Probate in a British possession to 
ae which this Act applies has granted probate or letters of adminis- 


of Colonia) tration in respect of the estate af a deceased person, the probate 
Probates oor letters so granted may, on being produced to, and a copy thereof 
and yey deposited with, a Court of Probate in the United Kingdom, be 
ministra- sealed with the seal of that Court, and thereupon, shall be af the 
tioa. like force and effect, and have the same operation in the United 


Kingdom, as if granted by that Court. 


(2) Provided that the Court shall, before sealing a probate or 
letters of administration under this section, be satisfied— 

(a) that probate duty has been paid in respect of sq much (if 
- any) of the estate as is liable to probate duty in the United King- 
aqom; and 

(b) in the case of letters of administration, that security has 
been given in a sum sufficient in amount to cover the property 
(if any) in the United Kingdom to which the letters of adminis- 
tration relate; and may require such evidence, if any, as it thinks 
ht as to the damicile of the deceased person. 


f 

(3) The Court may also, if it thinks fit, on the application of 

any creuitor, require, before sealing, that adequate security be 

given tor the payment or debts due from the estate to creditors 
residing in the United Kioguom. 


(4) For the purposes of this section, a duplicate af any probate 
or letters of administration sealed with the seal of the Court grant- 
ing the same, or a copy thereof certified as correct by of under 
the authority of the Court granting the same, shall have the same 
effect as the original. 


(5) Rules af Court may be made for regulating the procedure 
and practice, including fees and costs, in Courts of the United 
JXingdom, on and incidental to an application for sealing a probate 
or letters of administration granted in a British possession to which 
this Act applies Such rules shall, so far as they relate to probate 
duty, be made with the consent of the Treasurer, and subject ta any 
exceptions and modifications made by such rules, tne enactments 
for the time being in force in relation to probate duty (including 
the penal provisions thereof) shall apply as if the person who ap- 
plies for sealing undes this sectian Were a person applying for pro- 
bate or letters of administration 


3. This Act shall extend to authorize the sealing in the United 


Applica- ey : 
ca of Act Ningdom of any probate or letters of administration granted by a 
et British Court in a foreign country, in like manver as it authorizes 


Foreign the sealing of a probate ar letters of administration granted in a 
Countriss. British posession to which this Act applies, and the provisions of 
this Act shall apply accordingly with the neceasary modifications, 
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4. (1) Every Order-in-Council made under this: Act shall be laid Orders-in- 
before both Houses of Parllament, as soon as may be after it 1s Council. 
made, and shall be published under the authority of Her Majesty’s 
Stationery Office. 


(2) Her Majesty the Queen in Council may revoke or alter any 
Order-in-Counci] previousty made under this Act. 


(3) Where it appears to her Majesty in Council that the legisla- 
ture of part of a British possession has power to make the provi- 
sion requisite for bringing this Act into operation in that part, it 
shall be lawful for Her Majesty to direct by Order-in-Council that 
this Act shall apply to that part as if it were a separate British 
possession, and-thereupon, while the order is in force, this Act shall 
apply accordingly. 


5. This Act, when applied by an Order-in-Council to a British Applica- 


E of Act to 
possession, shall, subject to the provisions of the order, apply to Probates, 


probates and letters of administration granted in that possession etc, al 
read 


either before or after the passing of this Act. y 
granted. 
6. In this Act — Interpre- 
tation. 


The expression “court of probate’’ meaus any court of 
authority by whatever name designated, having jurisdiction in 
matters of probate, and in Scotland means the Sheriff Conrt of the 
county of Edinburgh. 


The expressions “ probate” and “letters of administration ” 
include confirmation in Scotland, and any instrument having 
in a British possession the same effect which under English law 
is given to probate and letters of administration respectively. 


The expression ** probate duty ” includes any duty payable on 
the value of the estate and effects for which probate or letters of 
administration is or are granted. 

The expression “ British Court in a foreign country,” means 
any British Court having jurisdiction out of the Queen’s dominions 
4n pursuance of an Order in Council, whether made under any Act 
or otherwise. 


7. Yhis Act may be cited as the Colonial Probates Act, 1892. Pore 
ithe. 
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APPENDIX IL.. 


SELECTED RULES.OF THE SURROGATE 
COURTS, ONTARIO. 


PROCEDURE. 


1. Nov-contentious business shall include all common form bosi- 
ness-as defined by the Surrogate Courts Act, and the warning of 
caveats. 


’. Application for probate or administration may be made by 
&@ solicitor or in person. 


3. No probate, or letters of administration with the will annexed, 
shall jssue until after the lypse of seven days from the death of 
the deceased, unless under the direction of the Judge. 


4. No administration shall issue until after the lapse of fourteen 
days from the death of the deceased, unless under the direction of 
the Judge. 


5. Every application to a Surrogate Court for grant of probate 
or administration must be by petition prepared, signed and pre 
sented by the applicant or his solicitor. 


Such petition shall in every case show the value of the whole 
property of the deceased, and also the separate value of the personal 
and real estate, and full particulara and an appraisement of all 


said property shall be exhibited with such application and shall be 
verified upon oath. 


6. Upon every application for grant of administration, it must 
be shown that search for will or testamentary paper has been made 
in all places where the deceased usually kept his papers, and in 
his depositories. The affidavit should be made by the applicant 
but the proof may, with the Judge's consent, be made otherwise. 
{t must also be shown that search has been made in the office of 
the registrar of the proper Surrogate Court, and the certificate of 


such registrar shall be sufficient proof of such search having been 
made. 


7. Unless the Judge shall otherwise order, the registrar shall 
with the application for grant of administratfon submit the bond 
proposed to be given, with the necessary affidavits of justification 


and of execution, and in every case such bond shail be withoot 
material erasure or tnterlineation. 
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8. The necessary affidavits to lead grant, and the usual oath of 
executors,and administrators, may be taken at the time the appli- 
cation for grant is signed, or afterwards at any time before the 
application is submitted to the Judge for his order and direction. 
‘he proofs to lead grant may be embodied in one affidavit. 


9. If there should appear to be any matertal variance between 
the application and aftidavits made in support thereof, the Judge 
may direct such application to be amended according to the fact, 
and a new notice on such amended application to be sent to the 
Surrogate Clerk. 


10. The due execution of the will or codicil shall be proved by 
one of the witnesses, or the absence of the witnesses accounted 
for; in which last case such will or codicil must be established by 
other proof, to the satisfaction of the Judge. 


11. The oath of administrators, and of administrators with the 
will annexed, is to be so worded as to clear off all persons having 
a prior right to the grant. In these cases the grant should show 
on the face of it how the prior interests have been cleared off. 


12. he usual oath of administration is to be reduced to writing, 
and to be subscribed and sworn to by the executors or adminis- 
trators as an affidavit. 


13. Under the statute the several Surrogate Courts have power 
to appoint an administrator other than the person who, prior to the 
Act, would have been entitled to the grant. (Section 56, now sec- 
tion 59.) Whenever the Judge sees fit to exercise such a power, the 
fact should be made plainly to appear in the oath of the admin!- 
strator, in the letters of administration, and in the adminfstration 
bond. 


14. Where limited adininistrations are applicd for, it must be 
made to appear that every person entitled in distribution to the 
prcperty has consented, or renounced, or has been cited and failed 
to appear, except when the Judge sees fit otherwise specially to 
direct. 


15. No person entitled to a grant of administration of the pro- 
perty of the deceased generally shal] be permitted to take a limite: 
grant, except grants for personal estate only, under section 58 (now 
section 61) of the Surrogate Courts Act. 


16. lo administration of a special character the recitals iu the 
oath and in the letters of administration must be framed in accord- 
ance with the facts of the case. 


17. Grants of administration may be made to the guardians of 
infants and minors, for the use and benefit of such infants and 
milnors during their minority; and elections by minors of their next 
of kin, or next friend, as the case may be, to such guardianship, 
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shall be required when the infant is fourteen years of age and 
over. (See ¢. 137, R. S. O. ss. 4, 10, 18; now R. S. O. 1887, c. 168, 
ss, 4, 10, 19). 


18. Every will or copy of a will, to which an executor or ad- 
ministrator with the will annexed is sworn, should be marked by 
such executor or administrator and by the person before whom he 
is sworn. : ’ 

19. Executors and administrators shall within a period of 
eighteen months after grant made, and sooner if the Judge shall 
so direct, exhibit under oath a true and perfect inventory of the 
property of the testator or intestate (as the case may be), and 
render a just and full account of their executorship or administra- 
tion. The Judge shall, upon application made to him for that pur- 
pose, have power to extend the said period of eighteen months. 
If the executor, or administrator with the will annexed, is the sole 
legatee or devisee of the property devolving, the Judge may direct 
that he shall be relieved from the operation of this rule, provided 
there are no creditors of the estate. 


(a) The general rules which govern in the Master’s office of 
the Supreme Court of Judicature under a judgment, or order of 
reference, and the rules of practice and procedure thereof for the 
time being, so far as the same can be made to apply, shall be 
adopted in the case of the auditing an executor’s and administra- 
tor’s account by the Judge, substituting the word “ Judge’’ for 
the word ** Master’ and also for the word ‘“* Examiner” wherever 
it occurs in any such rule. (See Con. Rules of Practice). 


20. A will deposited for safe keeping in the office of the regis- 
trar of the Surrogate Court shall not be removed therefrom, except 
by the testator in person, unless the order of the Judge permitting 
such removal shall have been first obtained. 


21. In all cases in which it has been heretofore necessary to 
issue a citation to accept or refuse probate of a will. or to accept 
or refuse letters of administration, or to issue a subpcena to bring 
in a testamentary paper, and in all similar cases, the Judge’s order 
shall be made, and shall have the like effect as such citation or 
subpeena formerly had. 


22. The party entering a caveat must declare therein the nature 
of his interest in the property of the deceased, and state generally 
the grounds upon which he enters such caveat, and the same shall 
be signed by the party, or by his solicitor on his behalf, and the 
proper place mentioned as the address of the party or of his solicitor 
entering the caveat; and no caveat shall have any force or effect 
unless the requiréinents of this rule be in substance complied with. 

23. A caveat shall remain in force for the space of three months 


only, and then expire and be of no effect; but caveats may, subject 
to the Judge’s order, be renewed from time to time. 
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24. In order to clear off a caveat when no appearance has been 
entered to a warning duly served, an affidavit of the service of the 
warning stating the manner of service, and an affidavit of search 
for appearance and of non-appearance must be filed. 


25. No caveat shall affect any grant made on the day on which 
the caveat is entered, unless notice of such caveat has been re- 
ceived prior to the grant passing the seal. 


~6. A caveat shall be warned at the place mentioned in it as 
the address of the person who entered it or of his solicitor. 


27. It shall be sufficient for the warning of a caveat, that the 
registrar of the Court in which application for grant is made send 
by public post, prepaid and registered, a warning signed by himself 
bearing the seal of the Court, and directed to the person who 
entered it, or to his solicitor, if signed by a solicitor, at the address 
inentioned in it. 


28. Any person intending to oppose a grant of probate or ad- 
ministration, for which application has been made to a Surrogate 
Court, must within ten days after service appear, either personally 
or by a solicitor, and enter an appearance in such Court, in which 
appenrance the address of the party, or of his solicitor, shall be 
given. This rule is to apply whether the person intending to oppose 
the grant has or has not been previously warned to a caveat, or 
served with a citation. 


2Y. When a party intending to oppose a grant, has filed an 
appearance with the registrar, no further steps In respect to such 
grant shall be taken, except under the special direction of the 
Judge. 

30. Citations against all persons in general and other Instru- 
ments heretofore required to be served by affixing them in some 
public place, are in future to be served by the insertion of the same 
as advertisements in such newspapers, local, British, or foreign, as 
the Judge may, from time to time direct. Such citations can only 
be allowed to issue in cases where there is an affidavit to lead 
them and a Judge’s order. 

31. Citations under the thirty-eighth (now the forty-first) section 
of the Act may be served by inserting the same as advertisements in 
such one of the Toronto morning papers, or such other papers, !vral. 
British, or foreign, as the Judge of the Court may, by special order. 
direct. 

32. The bond to be given upon any grant of administration shall 
be according to the forms subjoined, or in a form as near thi reio 
as the circumstances of the case admit. 

33. The sureties In such bond are required in all cases to justify. 
See section 65 (now section 70) of the Surrogate Courts Act. and 
such justification shall be to an amount or amounts which in the 
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aggregate shall equal the amount of the penalty of the bond. No 
Surrogate clerk or registrar shall become surety to any administra- 
tion bond. 


34. In ordinary cases where property 1s bona fide under the value 
of two hundred dollars, one surety only may be taken to the ad- 
ministration bond. 


45. In all other cases, unless the Judge shall otherwise direct, 
two sureties are always )to be required to the administration bond. 
and the bond is to be given in double the amount of the fund to 
be dealt with under the admInistration. 


36. Whenever any renunciation is filed subsequent to notice of 
application to the surrogate clerk, or any alteration is subsequently 
made in the grant, notice of such renunciation or alteration is to be 
immediately forwarded by the registrar of the Court to the sur- 
rogate clerk. 


37. Every affidavit shall be drawn up in the first person, stating 
the name of the deponent at the commencement in full, and his 
description and true place of abode and shall be signed by him. 


38. In every affidavit made by two or more deponents, the 
names of the several persons making it are to be written in the 
jurat. Except that if the affidavit of all the deponents is taken at 
one time by the same officer, it shall be sufficient to state that it 
was sworn by both (or all) of the ‘ above-named "” deponents. 


3Y. There shal] be appended to or indorsed upon every attidavit. 
a Note signed by the solicitor or the party in person, showing on 
whose behalf it fs filed. 


40. Where an affidavit is made by any person who 1s blind, or 
who, from his or her signature, or otherwise, appears to be illiterate, 
the registrar or other officer before whom such affidavit is made, is 
to state in the jurat that the affidavit was read in his presence to 
the deponent, and that such deponent seemed perfectly to under- 


stand the same; and also that the ‘said deponent made his or her | 


mark, or wrote his or her signature, in the presence of the regia- 
trar or other officer, before whom the same was taken. No such 
nftidavit shall be used in evidence {n the absence of this statement. 
unless the Court or a Judge is otherwise,satisfied that the atfidavit 
was read over to and appareutly perfectly understood by the de 
ponent. 


41. No affidavit having In the jurat or body thereof any inter- 
lineation, alteration, or erasure shall, without the leave of the Judge. 
be read or made use of in any matter pending in any Surrogate 
Court, unless the interlineation or alteration (other than by ernsure} 
is authenticated by the initials of the officer taking tho aftidavit: 
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nor in the case of an erasure, unless the worda or figures appear- 
ing at the time of taking the affidavit to be written on the erasure 
are re-written and signed or initialed in the margin of the attidavit 
by the officer taking it. 


42. No affidavit which has been sworn before the party on 
whose behalf the same is offered, or before his solicitor, or before 
the clerk, or partner of such solicitor is to be admitted, unless the 
Judge shall otherwise direct. 


REGISTRARS. 


46. When it is so desired by any applicant for grant of probate 
or administration where the value of the property devolving does 
not exteed $400, the registrar of the Court in which application is 
to be made may prepare the application and all other forms neces- 
sary in non-contentious business, without the intervention of a 
solicitor: but in no other case shall he prepare the papers for 
grant. And in no other case shall any person other than the ap- 
plicant or his solicitor, either directly or indirectly, prepare the 
application or other papers to be used in any application or matter 
in the Surrogate Court, nor shallerany person other than a solicitor 
be permitted to practice in the Surrogate Court. 


CONTENTIOUS BUSINESS, 


1. A proceeding shall be adjudged contentious when an appear- 
ance has been entered by any person in opposition to the party pro- 
ceeding, or when a citation or Judge’s order has been obtained 
against a party supposed to be Interested in a proveeding, or when 
an application for grant is made on motion and the right to such 
grant 1s opposed, or when application is made to revoke a grant, 
or when there is a contention as to the right to obtain probate or 
administration, and before contest terminated. 


2. The practice as to appearance shall, in so far as shall be 
practicable, be that prescribed by the Consolidated Rules of Prac- 
tice of the Supreme Court of Judicature for Ontario. 


3. In contentious proceedings the practice and procedure shall, 
as nearly as may be, correspond with the practice and procedure 
in the High Court after appearance entered. 


4. If the party who bas entered an appearance shall not use 
due diligence in the prosecuting of the proceedings the applicant 
may obtain a summons calling upon him to show cause why he 
should not file a plea within a limited time, or tn default thereof 
why grant should not be made. 


5. Any person not named in the petition or in the order of the 
Judge may intervene and appear thereto on filing an affidavit show- 
ing that he is interested in the estate of the deceased. 
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6. The party opposing a will may, with his statement of de 
fence, give notice to the party setting up the same that he merely 
insists upon the will being proved in solemn form of law, and only 
intends to cross-examine the witnesses produced in support of the 
will, and he shall thereupon be at liberty to do so, and shall be 
subject to Hability in respect of costs in the discretion of the Judge. 


7. If any defendant make default in filing and delivering a de 
fence, the action may proceed notwithstanding such default; or the 
plaintiff may obtain a summons calling upon the defendant to show 
cause why grant should not be made without further proceedings. 


S. In any case not provided for and which there is no analogous 
practice in the High Court, the party desiring to pursue a claim, 
remedy or right, may apply to the Judge for direction and order as 
tu the course to be pursued 


L. A 
The following shall be the tariff of feer to be taken by the 


registrars of the Surrogate Court for duties and services in respect 
of non-contentious business in the said Court: A 


1. For services rendered under sections 67 and 68 (now sections 
74 and 75), see Rule 40, where the value ofthe 


property does not exceed $400 ........ 2... ee ee eee $1 50 
2. Receiving and examining papers and entering application. . 1 00 
3. Every necessary notice to surrogate clerk............-. 3 
4. Receiving and entering certificate ..............-. Re eA! 

5. Recording every bond with affidavits of justification and 
OXECUELON Ge rods ees wees lai ee dues Ghenecereneinie cle eke 1 Ov 

6. (a) On every grant of letters of administration where the 
property devolving is under $1,000 .............. 1 00 
(0)" SE 000candsunder: $2000 0. ..0 cece ee ee 2 Uv 
(c).$£000.and.unders$10;000 Kus since cccioue cxclolein, a oe 33 
(d) $10,000 and under $20,000 ..........2. 002 cee ss cees . 4 ow 
(¢)- $20,000; and “Upwards foises cropts cies cee ois eae ie sete daeeeee 3 00 

7. Submitting papers with Seuintra tis report thereon to Judge 
to” lead “Granta. <a cree cee + cet on et aes . 30 

8. Recording grant or other instruments under Rule 48, or let- 
ters of guardianship, per folio .........-..00% Avie 10 


0. For preparing probate or Ietters of administration or of 
guardianship issued under seal of the Court, each 


tostrument fyssiced iyeas stances Geto eee eae 7A 
10, Ditto~If) grant .is specialise: <¢.o¥nssi seek oh ee 1 00 
liwTranscript.of will, per (Olin... c. vs: ce << ee eae wel ee Tee 10 
12. Certified copy of will in addition, per folio .............. 5U) 
14. Drawing special orders or other papers directed by qucee. 

per folio. a... oa cree Gal Ss lols eg. euevledac ave ane Tarat elk Sreieteratre 10 
14. Taking every affidavit or administering oath to a witness... ‘0 


15, Attending and entering every order or minute ............ 50 


————— ee ee ee 
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. Every summons or order, and every instrument or other 
process under seal, not otherwise provided for, if 
prepared by the registrar, per follo, including fee 


TOP SOAUN Es Wsiccices's soi oi ctihe ete iiss. ete elues a One el 
- For looking up original will or instrument and inspection, 

or for genera] search into proceedings ............ $O 
Wien’ CFVLOLMOCT BERTON .65.6 5s 6 as 55 0 s.0 e205 otteletnle ¢ stabs, oronesrets. aise 20 
Every necessary certificate granted by registrar ........ 30 
. Exemplification under seal RVatel avetoha hice «counts, sateretiate siecaterd 1 GO 


If exceeding 5 folios, per folio on the excess.. 10 
For depositing every will of a living person for safe cus- 


tody, including a deposit receipt..... rd aoe 50 
pe LOSING a CT ery SUDHCOUS wie) Pomoc see ee ewic he SEAT oR see 60 
. Writing every necessary letter ... .......... cee cece ee 29 
Filing every necessary paper ........... ccc ee cece eens 10 
. Attending audit, including filing necessary papers thereat. 50 
i. For taxing costs and granting certificate................ 50 
’. Receiving, entering and filing caveat ............ we ee 50 
3. Warning to caveat and entering the same .............. $0 


». Postage and stamps and all other necessary disbursements 
to be added in all cases. é 
(No fee allowed for filing paper in non-contentious busi- 

ness before probate or letters granted). 

n proof of Will in Solemn Form, and in proceedings for revoking 
probate, or letters of administration, or for the removal 
of a guardian. 

. If the proceedings are disputed or contentious, the same fees 
may be charged by the registrar as in contentions pro- 
ceedings. : 

:. If the proceedings are undisputed the same charges may be 
made by him as in non-contentious proceedings. 


IT. 


REGISTRAR’s FeEEs—CONTENTIOUS BUSINESS. 
. Receiving, entering, and filing caveat, and transmitting no- 


tice fhereof to surrogate clerk ..............0. $ 795 
’, Warning to caveat, and entering same .................-. 3U 
}. Receiving, entering and filing bond on appeal .......... 25 
t. Searching for, making up and transmitting papers to Court 

of Appeal or High Court of Justice .............. 50 
}. Every certificate for which no other fee Is payable ...... 69 
$ On every citation, summons or Judge’s order .......... 50 
’, Search in registrar’s books or files ...........eeeeeeees 20 
s. Looking up original will or instrument, and inspection, or 

for general search into proceedings .............. 30 
). Filing every mecessary paper .....--- ee eee creer ere eees 10 


). Fillog and entering every paper required to be winuted.... 10 
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11. Entering every record or issue deposited for trial.......8 - 
12) Every ‘subpoena’ 53.4505. 5% sie ws ie vs ate ee ote oe ee ew atetars ole Mw 
13. Administering oath or taking an affidavit .............. at 
14. Entering decree, or order in pursuance of judgment, if 

underifive folios 25.0%. RRA sees eee ee ah 
15/1fsover five follostpertiolig rie esiyeee ee. ere eee 10: 
16. Entering every order or decree requiring to be entered in 


the Court book, nut otherwise specified, per folio... 1 


. Issuing every writ under seal of the Court, except subpeena ‘x! 
. For every office copy or extract of a minute, order, decree. 

or other document filed or deposited in the oftice of 

the, registrar; per follor nm. acteree cles s siete = ere ete W 
. For the seal, in addition to the fee, for the copy, aud col- 

lating; tif’ required 290 oars cone cele ee ctoneterenate ov etohetere 2 
Very Necessary Vetter Pa. wees. ee eee eels ae ote rale seter uate me ED) 
. Taxing every bill of costs, and granting certificate...... wy 
. All outlays for postages and stamps as disbursed to be added 


in all cases. 


. After contentious proceedings are closed and a decree for pry 


bate granted, or letters of administration have been de 
creed to either party, the regigtrar in addition to the 
foregoing fees, shall be entitled to receive for busines 
done the like fees as in non-contentious cases. 

proof of Will in Solemn Form and tn proceedings for revoking 
probate, or letters of administration, or for the removal 
of a guardian. 


. If the proceedings are disputed or contentious the same fees 


may be charged by the registrar as in contentjous pr> 
ceedings. 


. If the proceedings ore undisputed the same fees may be charged 


by him as in non-contentious proceedings. 
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APPENDIX III. 


ORDERS OF COURT RELATING TO TRUST 
CORPORATIONS.* 


191. The Judges may arrange with the Toronto General Trusts Toronto 
»mpany to make investments, and to take the securities in the General 
ime of the accountant of the Supreme Court of Judicature, of¢ muate 
oneys in Court, upon first mortgages of lands, and may direct cee ores : 
tue of cheques therefor upon condition that the said company do, ® ea 

proper instrument, guarantee the sufficiency of such securities, make ran 
id the due payment of interest at the rate of 4% per cent. per of funds in 
soum, half-yearly, on the moneys so invested, from the date of urt. 

e receipt by the company of the money for each investment, and 
30 the due repayment of the principal moneys so invested; and 
on further condition that in case the said company makes an in- 
@tment as aforesaid at a higher rate than 6 per cent., then the 
id company is to pay interest thereon to the Court at the rate of 
4% Per cent.; and upon further condition that the said company 

to satisfy the official guardian of the said High Court of the 
ificlency of the security as to value, and he 1s to certify the same 
1 the Court before the cheque issues for each investment. 


1269. Whereas under Rule 191, it is provided that the invest- y)yest- 
lent of the moneys in Court by the Toronto General Trusts Com- ments of 
any shall be subject to the approval of the official guardian of the inde oe 


ligh Court of Justice for Ontario: 


And whereas, the said official guardian has expressed his desire 
» be relieved of the duty in question: 


It is ordered, pursuant to sections 114 and 115 of the Judica- 
are Act, that James S. Cartwright, Esquire, the registrar of the 
tueen’s Bench Division of the said High Court of Justice, be ap- 
ointed in the place of the said official guardian to discharge the 
ald duty; and that the said the Toronto General Trusts Company 
3 to satisfy the said registrar of the Queen’s Bench Division of the 
ecurity as to value, and that he certify the same to Court before 
heques issue for each investment, and the said company is to 
ay into Court, to the credit of the surplus interest funds, the fees 
ieretofore paid to the said official guardian by the said company in 
espect of said services. 


nto effect Ist September. 187. s 
*These orders are continued by Order 81 of Rules which came 


‘Crown en- 
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APPENDIX IV. 


R. S. O. c. 70. 


An Act respecting the Administration by the Crown of 
: Estates of Intestates. 


ER MAJESTY, by and with the advice and consent of the 
Legislative Assembly of the Province of Ontario, ena:ts 
as follows:— 


Adminis- 1. So often as the Lieutenant-Governor, by a warrant under his 
tration = privy seal, is pleased to direct, Her Majesty’s Attorney-General for 
sagt Sar Vs Ontario to apply for and obtain letters of administration (whether 
torney- general or limited) of the estate and effects of any person dying 
i 1D intestate, or intestate as to some part of his estate, where, In respet 
where of the interest of Her Majesty in the estate and effects, the admin- 
nominee istration may be rightfully granted to a nominee of Her Majesty. i 
oe shall be lawful for any competent Court, upon application, in pn: 
titled to suance of such warrant, to grant administration to the Attorner 
Adminis- (jeneral and his successors in the office of Attorney-General fer 


ter. ee 

. Ontario, for the use and benefit of Her Majesty. R. S. O. 18%, 
ec. 59, 8. 1. 

Attorney- 2. Where any person dies in this Province intestate as aforesail 

General and without leaving any known relatives living within the Province. 


een Let. or any known relatives who can be readily communicated with 


ters of Ad- living elsewhere, the Lieutenant-Governor may (if he thinks fit). by 
miniee. . Warrant under his privy seal, direct the Attorney-General for Or 
Intestate tario to apply for and obtain letters of administratton, whether geo~ 
leaves no ral or limited, of the estate and effects of such person: and it shal! 
ee re- be lawful for any competent Court upon application in pursuance 
within the Of the warrant to grant administration to the Attorney-General. for 


Province, the use and benefit of Her Majesty, or of such persons as may alti 


o mately appear to be entitled thereto. R. S. O. 1887, ¢. 59. 3 2 
Ri rei 3. The administration so granted, and the office of administrator 
res “ '’ under the grant, with all the estates, rights, duties, and liabilitie 


Attorney- Of such administrator, shall, upon the death, resignation, or remora! 
shins to of the Attorney-General for Ontario for the time being, devolre 
his succex- UPON and become vested and continue in the succeeding Attornes: 
BOM. General, by virtue of his appointment, and so in perpetual succe+ 
sion, without any further grant of administration or any assign: 

ment or transfer of the estates of the administrator; and all actions 

and other proceedings whatever by or againat the Attorney-{Jene-al 

l 
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w the time being, as such administrator at the time’of his death, Power to 
signation, or removal, shall continue, and may be proceeded with, perunes 
r, in favour of, and against the succeeding Attorney-General, in Gian. 
ke manner; saving always, the effect of every limitation in dura- 

on, or otherwise, under the terms of the grant of such adininistra- 

yn, and saving to every Court having jurisdiction in this behalf 

I such right and authority to revoke or repeal such administration 

3 the Court would have had. during the continuance of a like ad- 
inistration granted to a nominee of Her Majesty in case this Act 

ad not been passed. R.S. O. 1887, s. 59, 8. 3. 


4. It shall not be necessary for the Attorney-General applying Security 
1 or obtaining grants of administration to the use or benefit of ie due. 
ler Majesty. to enter into, or cause to be entered into, any bond feation? 
‘the Judge of the Surrogate Court; but the Attorney-General shall, dispensed 
1 relation to every such administration, be subject to all the liabili- Lisbility 
es and duties {mposed on an administrator by the condition of the of Attor- 
ond prescribed by the rules and orders now in force, or hereafter ney bec 

ul CO De 
ade under the Surrogate Courts Act. R. S. O. 1887, c. 59, 8. 4. asin cnn 
dition o 
5S. Where administration is granted to the Attorney-General, bond. 


ie Lieutenant-Governor in Council may direct the sale, either by Hes. Stat. . 
uction or private sale, of any real estate or interest therein in Bawa th 
intario, to which the intestate died entitled; and the Attorney- sell real 
seneral shall thereupon be authorized to sell in accordance with paged 
1e directions of any Order in Council in that behalf, the whole or testate. 

ny part of the real estate aforesaid, and to convey the 

ame to the purchaser; and every conveyance by the Attoruey- 

reneral, or his successor in office, shall be as valid and effectual as 

f the deceased were alive at the time of the making thereof, and 

od executed the same. R. S. O. 1887, c. 59, 8. 5. 


G. In case, subsequently to the grant of administration, it is Rights of 
lleged or ascertained that the deceased has relatives, or did not relations 
ie intestate, the Attorney-General may, if he thinks fit, exercise, oneal (he 
abject to the. discretion of the Lieutenant-Governor in Council, all Adminis- 
r any of the powers by this Act conferred, until some person is tration. 
ppointed by some court of competent jurisdiction to deal with the 
state of the deceased; and, notwithstanding such appointment, any 
ale made in pursuance of this Act may be completed by the execu- 
on by the Attorney-General of a conveyance; and until the revoca- 
ion of the letters granted, the Attorney-General may exercise fully 
lt the powers vested in him as administrator of the estate of the 


eceased. R. 8S. O. 1887, c. 59, 8. 6. 


7. Where administration is taken out under the provisions of Enquiry as . 
his Act, the Attorney-General may apply to the High Court for Sel " 
in order for the making of such inquiries as may be necessary to yoy, 


letermine whether or not Her Majesty is entitled to any portion of Majesty. 
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the estate of the;deceased, on account of the deceased dying intes- 
tate and without, heirs or next of kin, or otherwise, and any judgment 
made upon such inquiry shall, unless reversed on appeal, be final 
and conclusive. R: S. O. 1887, c. 59, 8. 7. 


Recovery 8. (1) Where a person dies in possession of, or entitled to real 
by oa ph estate in Ontario, intestate as to such real estate. without any 
reer nee known heirs, the Attorney-General may apply to the High Coort 
80n8 dying for an order for the making of such inquiries as may be necessary 
ergs to determine whether or not Her Majesty is entitled to any portion 
out heirs. of the real estate of the deceased on account of his dying intestate. 
and without heirs; and any judgment or order given upon such ia- 
quiry shalJl, unless reversed on appeal, be final and conclusive. 
When (2) Where the Attorney-General is entitled to apply under the 
Secale preceding sub-section, he may bring an action either in his own name, 
recover. or on behalf of Her Majesty, or in the name of Her Majesty, 
to recover possession of the real eatate of the deceased, and shail 


be entitled to judgment and to recover possession, unless the person 


claiming adversely shows that the deceased did not die intestate . 


ax to sucb real estate, or that he left heirs, or that some other per- 
son is entitled to the said real estate. R. 8. O. 1887. c. 59, 8. 8. 


Applica- ¥. Where a person has died or dies intestate in this Province, 
irate and administration has been or may be hereafter granted 
General to to some person not one of the next of kin, and it is doubtful whether 
compel an the intestate left any next of kin him surviving, or there are 
peru no known next of Kin resident in Ontario, the Attorney-General, tf 
trator in he deems it in the interest of justice, may apply to the High Court 


certain for an order requiring the administrator to account for his dealings 


cases. 
with the estate, aud may question in such proceedings the validity 
of any releases or settlements with any alleged next of kin, and it 
shall be lawful for any competent Court to revoke such adiministra- 
tion, and to grant administration to the Attorney-General and his 
successors in the office of the Attorney-General. Ont. Acts, 1886, 
ce. 14, 8, 82. 
Dixposi- 10. Moneys realized from estates te which the Attorney-General 
akan is administrator under this Act, shall be kept in a separate account 
.{n such bank, or invested in such manner as the Lieutenant-Gover- 
nor may from time to time appoint, and all moneys which hare 
heen unclaimed for ten years shall, from time to time, be paid Into 
the Consolidated Revenue Fund of Ontario. R. S. O. 1887, ¢. 59, a. 9. 
Interest 11. Any person proving title to such moneys shall be entitled to 
allowable 


eo etacn rue the same, with interest, at such a rate as the Lieutenant- 
entitled to Governor may, having regard to the rate realized therefrom from 
moneys. time to time direct. R. S. O. 1887, ¢. 59, s. 10. 


APPENDIX IV.—ESYTAYTES OF INTESTATES. 449 


12. Any one claiming to be entitled to such estate, or to any Rights of 
terest therein, or to any part of the proceeds thereof, may apply having" 
-o the High Court upon petition for an order or judgment declaring claims on 
his rights in respect thereto; and the Court may thereupon order the estate. 
such inquiries as may be necessary to determine the same, and may 
inally adjudicate thereupon; but no application under this section 
shall be entertained unless security for costs is given by the appli- 

‘ant. in case the Attorney-General thinks fit to demand the same. 


R. S. O. 1887, c. 59, 8. 11. 


13. The Attorney-General may deduct from moneys received Attorney- 
mn account of any estate, all disbursements made by him in respect Se aaloiead 
.© inquiries which he may have considered it expedient to make Deodial ss 


fort taking out administration, as well as disbursements otherwise a 
mee es 2 nade in 
made by him in respect of the estate. R. S. O. 1887, c. 59, 8. 12. eaneat of 


14. Where the Attorney-General is appointed or becomes admin- Pee 


strator or trustee for an estate, and he, or any of his predecessors tion of 

no the trust, has given such notice as under the Trustee Act would Attorney- 
de sufficient for the protection of an administrator, the provisions pease 
of the said Act shall apply to the Attorney-General, and to the Adminis- 


sstate. R. S. O. 1887, c. 59, 8. 13. Baste 


15. After such notice, and notwithstanding the ten years limited c. 129. 
py section 10 of this Act have not elapsed, the Attorney-General Pteng: 
may pay any money remaining in his hands, unclaimed, into the agsets by 
Consolidated Revenue Fund‘of Ontario; or may pay the same, or Attorney- 
any part thereof, or assign over persona] property remaining in his se 
hands, in accordance with any direction of the Lieutenant-Governor notice. 
n Council, made under section 6 of the Act respecting Escheats and setae 


Forfeitures. R. S. O. 1887, c. 59, 8. 14. 


16. In such case no claim shall be maintained against Her Her Ma. 
\lajesty, or this Province, in respect of any moneys or personal pro- weber 
verty paid over or assigned to any person or persons under said vince not 
ection 6 of the Act respecting Escheats and Forfeitures aforesaid, liable 

: where pro- 
or under this Act; but this shall not prejudice the right of a creditor perty 
1 claimant to follow the said moneys or property, or proceeds, into transferred 
he hands of the person who may have received the same under the Ble 
uthority of an Order in Council. R. S. O. 1887, c. 59, 8. 15. scale 
e 


Rev. Stat. 
c. 114. 


K,E.A.— 2 
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APPENDIX V. 


——— . 
. t) 


R. S. O. 1897, c. 112. 


An Act to amend the law relating to Mortmaio and 
Charitable Uses. 


Short 1. This Act may be cited as the “‘ Mortmain and Charitable 

Title Yes Act.” Ont. Acts, 1892, c. 20, 8. 1. 

Applica- 2. So far as this Act applies to wills, the same shall only apply 

tion of Act to wills of testators dying on or after the 14th day of April, 1892. 
Ib. c. 20, 8. 2. 

“* Land,” 3. ‘“* Land” in this Act shall include tenements and heredita- 


meaningof ments, corporeal and incorporeal, of any tenure; but not moneys 
secured on land or other personal estate arising from or connected 
with land. Ib. c. 20, s. 3. 

Land de- 4. Land may be devised by will to or for the benefit of any 

vised to charitable use; but, except as hereinafter provided, such land shall. 

onan 2 notwithstanding anything in the will contained to the contrary, be 
sold within two years from the death of the testator, or such ex- 
tended period as may be determined by the High Court or a Judge 
thereof in Chambers. Ib. c. 20, 8. 4. 


Where 5. So soon as the time limited for the sale of any land under 

landre- any such devise shall have expired without the completion of the 

aA chine sale of the Jand, the land shall vest forthwith in the accountant of 

expiration the Supreme Court of Judicature fur Ontario, and the High Court 

of two shall cause the same to be sold, or the sale completed (as the case 

iowa may be), with all reasonable speed by the administering trustees for 
the time being thereof; and for this purpose may make orders di- 
recting such trustees to proceed with the sale or completion 
of the sale of such land, or removing such trustees and ap- 
pointing others; and may provide by any such order, or otherwise. 
for the payment of the proceeds of the sale to the said trustees in 
trust for the charity, and for the payment of the costs and ex- 
penses incurred by the said trustees, or otherwise, in or connected 
with such sale and proceedings. Ib. c. 20, s. 5. 


Personal G6. Any personal estate by will directed to be laid out in the pur- 
acest a , chase of land to or for the benefit of any charitable uses, shall, 


be laid out except as hereinafter provided, be held to or for the benefit of the 
inland. charitable uses as though there had been no direction to lay it ont in 
the purchase of land. Ib. c. 20, a. 6. 
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7. The High Court, or a Judge thereof sitting in Chambers, if Power to 
satisfied that land devised by will to or for the benefit of any chari- petal ined 
table use, or proposed to be purchased out of personal estate by will cases. 
directed to be laid out in the purchase of land, is required for actual 
occupation for the purposes of the charity, and not as an investment, 
may, by order, sanction the retention or acquisition, as the case may 


be, of such land. Ib. c. 20, s. 7. 


8. Money charged or secured on land or other personal estate Mortmain 
arising from or connected with land, shall not be deemed to be subject Speke 
to the provisions of the statutes known as the Statutes of Mort impure 
main, or of Charitable Uses, as respects the will of a person dying personalty 
on or after the 14th day of April, 1892, or as respects any other grant 


or gift made after the said date. Ib. c. 20, s. 8. 


9. The jurisdiction of the High Court under this Act is to be Exercise of 
exercised by a Judge in Chambers or otherwise, and may be exercised ssa 
in a summary manner so as to avoid all unnecessary expense. Ib. High 


ec. 20, s. 9. Court. 
10. This Act affects only devises or legacies which, prior to the Acts to 

lith day of April, 1892, would have been void, and shall not be con- Ss pocees 

strued as taking away any right prior to that date, by statute onotherwise 

otherwise, possessed by any corporation; nor shal] this Act be construed Void. 

as expressly or by implication affecting any actions then pending, or 

any question whatever therein. Ib. c. 20, s. 10. 


CHAPTER 2. 


An Act respecting Mortmain and the disposition of Land 
for Charitable Uses. 


Assented to 13th March, 1902. 


IS MAJESTY, by and with the advice and consent of the Legis- 

lative Assembly of the Province of Ontario, enacts as fol- 
lows:— 

1. This Act may be cited as “ The Mortmain and Charitable Sheri 
Uses Act, 1902,” and shall be read as part of the Mortmaio and eosae 
Charitable Uses Act. e. 112. 

2. In this Act, unless the context otherwise requires, 

(1) “ Assurance” includes a gift, conveyance, appointment, 
lease, transfer, settlement, mortgage, charge, incumbrance, devise, “ Assur- 
bequest, and every other assurance by deed, will or other instru- oles 
ment, and “assure” and “ assuror” have meanings corresponding 


Definitions 


with assurance, 

(2) “ Will ” includes codicil. 

(3) “Land” includes tenements, and hereditaments, corporeal 
and incorporeal, of whatever tenure, but not money secured on land, 
or other personal estate arising from, or connected with, land, 


SON TS? 
“Land’.’ 
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‘sPull and (4) “ Full and valuable consideration " includes such a considera- 
valuable tian either actually paid upon or before the making of the assurance, 
ee ae or reserved or made payable to the vendor or any other person by 
Acts 51-5: Way of rent, rent charge, or other annual payment in perpetuity, or 
Vict. c. 42 for any term of years, or other period, with or without a right af 
vias re-entry for non-payment thereof, or partly paid, and partly re 


c 73, 8.3. served, as aforesaid. 


PART I. 
MORTMAIN. 


Forfeiture 3: ‘Land shall not be assured to or for the benefit of, or acquired 
on unlaw- by ar on behalf of any corporation in mortmain, otherwise than 
i sta under the authority of a license from His Majesty the King, or 
acquisition of a statute for the time being in force, and if any land is so as 
in er sured, otherwise than aforesaid, the Jand shall be forfeited to His 
Imp. Acta Majesty from the date of the assurance, and His Majesty may 


51-52 Vio’. enter on and hold the land accordingly. 

c. 42 8. 1 : , 5 Ae 
4. It shall be lawful for the Lieutenant-Gavernor in Council, if, 

Power to 


Lieuten- and when, and in such form as, he thinks fit, to grant to any per- 
ant Gover- 800 or corporation a license to assure in mortmain land in Ontario 
nor to in perpetuity or otherwise, and to grant to any corporatian a license 
eee to acquire land in Ontario in mortmain, and to bold such land in 


mortmain, perpetuity or otherwise, 
Imp. Act, eS : é , ; 
51-52 Vict. 5. No entry or holding by, or forfeiture ta, His Majesty under 


c. 42,8.2. this part of this Act, shall merge or extinguish, or otherwise affect, 
Saving for any rent or service which may be due in respect of any land to His 
rents and Ap 
services Majesty, or any other lord thereof. 
Imp. Act, ——— 
§1-52 Vict. PART II. 
c. 42, 8. 3. 
CHARITABLE USEs. 


6. The following shall be deemed to be valid charitable uses 
rip ad che within the meaning af this Act, viz., the relief of aged, impotent, 
of and poor people, the maintenance of sick and maimed saldiers and 

mariners; the maintenance of schools of learning, free schoole and 
Imp. Act Scho!ars in universities, the repair of bridges, ports, havens, cause- 


51-52 Vict. ways, churches, sea banks, and highways, the education and pre- 


c. 42, 8. 13 ; ; 
(2). ferment of orphans, the relief, stock. or maintenance af houses or 


correction, provisian for the marriages of poor maids, the support. 
aid and trade and help of young tradesmen, handicraftamen and per 
sons in poor circumstances, the relief or redemption of prisoners ot 
captives, and the aid or ense of any poor inhabitants, cancerbing pay- 
ment of taxes, and uny other purposes similar to those hereinbefore 
mentioned. 


7.—(1) Subject to the provisions of the Revised Statutes, chap- 
ter 112, and to the savings and exceptions contained in this Act, or 
any other Act of this Province, in force for the time being, every 
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ssurance of land to, or far the benefit of, any charitable uses, and Conditions 

very assurance of personal estate to be laid out in the purchase of ancer as- 

and to or for the benefit of any charitable uses, shall be made in surances 

ccordance with the requirementg of this Act, and unless so made pe 

hall be void. : me Sle 
(2) The assurance must be made to take effect in possession tet 

‘ar the charitable uses to, or for the benefit of, which it is made 


mmediately from the making thereof, 


(3) The assurance must, except as provided by this sectian, be 
vithout any power of revocation, reservation, condition, or pro- 
‘ision, for the benefit of the assuror, or of any person claiming under 
iim. 
(4) Provided that the assurance, or any instrument forming 
yart of the same transaction, may contain all or any of the follow- 
ng provisions, so, however, that they reserve the same benefits ta 
rersons claiming under the assuror, as to the assuror himself; 
iamely, 
(i) The grant or reservation of a peppercorn ar other nominal 
‘ent. 
(it) The grant or reservation of mines or minerals, 
(ili) The grant or reservation of any easement. 
(iv) Covenants or provisions as to the erection, repair, position, 
xr description of buildings, the formation or repair of streets or 
-oads, or as to drainage, or nuisances, and covenants or provisions 
of the like nature for the use and enjoyment as well of the land 
somprised in the assurance as of any other adjacent or neighbauring 
land. 
(v) A rigbt of entry on non-payment of any such rent, or on 
preach of any such covenant, or provision. 
(ri) Any stipulatians of the like nature, for the benefit of the 
assuror, or of any person claiming under him. 
(5) If the assurance is made in good faith on a sale for full and 
valuable consideration, that consideration may consist wholly or Considera- 
partly af a rent, rent charge, or other annual payment, reserved eevepe 
or made payable to the vendor, or any other person, with or with- sist of. 
out a right of re-entry for non-payment thereof. 
(6) If the asurance is of land, or of personal estate, not being 
stack in the public funds, then, unless it is made in good faith for \Where ne- 
‘ull and valuable consideration, it must be made at least six months Cessary to 


: : : ad 
before the death af the assuror, including in those six months the e souths 
days of the making of the assurance and of the death. before 


(7) If the assurance is of stock in the public funds, then unless jt death 
is made in good faith for full and valuable consideration, it must be 
made by transfer thereof in the public books kept for the transfer 
of stack at least six months before the death of the assuror, includ- 
ing in those six months the days of the transfer and of the death. 
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PART III. 
EXEMPTIONS. 


Assurances 8,—(1) Provided always that natwithstanding anything in Parts 
fora pub- + and Il. of this Act contained to the contrary, lands or personal 
school or estate to be laid out in the purchase of Jands, may be assured to the 
museum. extent, and for all or any of the purposes following, viz.: 

(a) For a park. 

(b) For a public museum. 

(c) For a school or school house. 
Assurance (i) If such asurance be by deed, and be made in good faith for 


Pecuice full and valuable consideration, the same may be made free from 
toanyre- any restriction imposed by this Act. 

pa fone (ii) If such assurance be not made for full and valuable can- 
Voluntary 


assurances, Sideration it must be made at least six months before the death of 
the assuror, but in the case of a will not made six months 
before the decease of the assuror, it shall suffice if such will be a 
reproduction in substance of a devise made in a previous will in 
force at the time af such reproduction, and which was executed not 
less than six months before the death of the assuror. 


ie (iii) The quantity of land which may be assured, or for the 
hick may purchase of which personal estate may be assured, by deed, for full 


be convey- and valuable consideration for any of the purposes aforesaid, is un- 
ed by deed. jimited. 


by will. (iv) The quantity of land which may be assured by will, ar for 
the purchase of which personal estate may be assured by will, is: 

for parks 

20 acres (a) Far any one public park not more than twenty acres. 

museums (b) For any one public museum not more than two acres. 

9 . 

meee (c) For any one school, or schaol house, not more than one acre. 

schools 1 

ash he (2) In this section, 

Deting (i) “ Public Park” includes any park, garden, or other land 

pete dedicated, or to be dedicated, to the recreation of the public. 

at ‘a ? ¥ - 

7 : (ii) “ School ” means a school, or department of a school, at 

** School ’ ; PL ae re , s 
which education is given in literature, art, science or mathematics. 

ee (tii) “ Schoal-house ” includes the teacher’s dwelling house, the 

renee playground (if any), and the offices and premises belonging to or 
required for a schoal. 

“Public (ic) “* Public museum ” includes buildings used, or-to be used. 


Museum” for the preservation of a callection of paintings, or other: works of 
art, or of objects of natural history, or of mechanical, scientific, or 

Mee aes philosophical inventions, instruments, models, or designs, and dedi- 

42,8,6, cated, or to be dedicated, to the recreation of the public, together 
with any libraries, reading rooms, laboratories, and ather offices 
and premises used, or to be used, in connection therewith. 
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9. Section 7 of this Act shall not apply to the following assur- Assurances 


mces:— for certain 
ubiversi- 
(1) An assurance of land, ‘or personal estate to be laid aut in ties, col- 


he purchase of land, to or in trust for, any incorporated university, gee and 

ollege or school in Ontario, or for the support and maintenance af ; 

he students thereat. Imp. Act, 
(2) An assurance otherwise than by will to trustees an behalf of 51-52 V. c. 

my society, or body of persons (incorporated ar unincorporated, as- *” ” ‘ 

wciated together for religious purposes, or for the promotion of 

“lucaticn, art, literature, science, or other like purposes, of land 

10t exceeding two acres, for the erection thereon of a building for 

uch purposes, or any of them, or whereon a building used or 

ntended to be used for such purposes, ar any of them, has been 

‘rected, so that the assuranete be made in good faith for full and 

-aluable consideration. 





Adapta- 


tion of law 
PART IV. to syatens 


SUPPLEMENTAL. of land reg- 
istration. 


10. Any assurance of land, which is by this Act required to Rev. Stat. 
ve made by deed may be made by a registered disposition under the ¢- 138. 
»wrovisions of The Land Titles Act, ar of any Act amending the same, Savings for 


11. Nothing in this Act shall affect the operation or validity of ech ys 
iny charter or license in force at the passing of this Act enabling |, eas. of 
and to be assured or held in mortmain, breach of a 

x charitable 
SUMMARY REMEDY FOR BREACH OF CHARITABLE TRUST. trust, etc., 


12. In every case of a breach of any trust, or suppased breach of Le ned 


any trust, created for charitable purposes, or whenever the direction sented to 
oe order of a Court shall be deemed necessary for the administra- eee 


tion of any trust for charitable purposes, it shall be lawful for any Justice, 
two or more persons to present a petition to the High Court of me tact 
Justice stating such complaint and praying such relief as the nature be heard in 
of the case may require, and it shall be lawful for the said Court ® 5um- 
to hear such petitian in a summary way, and upon affidavits, or binert each & 


auch other evidence as shall be praduced upon such hearing, to de- made 


termine the same, and to make such order therein, and with respect i aan 


-a@ the costs of such applications, as shall seem just, and any order 59 es: 3 


30 made shall be subject to appeal as if made in an action. c. 101, 4. 1 
° eae Petiti 
13. Provided ulways that every petition so ta be preferred as ae aici: 


aforesaid shall be signed by the persons preferring the same in the ed, by pe- 
presence of, and shal) be attested by, the solicitor or attorney con- eel tay 


cerned for such petitioners, and every such petition shall be sub- fied by 
mitted to, and be allowed by, His Majesty’s Attorney-General ror pee ae 
the Prayvince, and such allowance shall be certified by him before etc. ; 


any such petition shall be presented. ale ani 
14. The Acts specified in the Schedule to this Act are hereby ¢. 101, 2.2. 


repealed, to the extent specified in the third columm of that Schedule. Repeal. 
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Distribution Sections of the Devolution of Estates Act, 
R. S. O. 1897, c. 127. 


Interpre- 22. The words and expressions hereinafter mentioned which 

tation. in their ordinary signification have a more confined or a different 
meaning, shall, where they occur in the next fourteen sections, 
numbered from 23 to 36 inclusive, except where the nature of the 
provisians or the context thereof excludes such construction, be 
interpreted as follows, that is to say: 


“ Land.” 1. ‘“‘Land” shall extend to messuages, and all other heredita- 
ments, whether corporeal or incorporeal, aod to money to be laid 


out in the purchase of land, and ta chattels and other personal prop 


erty transmissible to heirs, and also to any share of the same here 
ditaments and properties, or any of them, and to any estate of in- 
heritance, or estate for any life or lives, or other estate transmissi- 
ble ta heirs, and to any possibility, right or title of entry or action, 
and any other interest capable ‘of being inherited, and whether tbe 
same estates, possibilities, rights, titles and interests, or any of them, 
are in po.session, reversion, remainder or contingency; 


“ Pur- # 2. “The purchaser ” shall mean the person who last acquired 

chaser. the land otherwise than by descent or than by any partition, by the 
effect of which the land becomes part af, or descendible in the same 
manner as, other land acquired by descent; 

** Descent” 3. “‘ Descent’ shall mean the title to inherit land by reason 
of consanguinity, as well where the heir is an ancestor or collateral 
relation, as where he is a child or other issue; 

**Descend- 4. ‘“Descendants”’ of any ancestor shal] extend to all persons 


eet wha must trace their descent through such ancestor; 


** Person +. “The person last entitled” to land shall extend to the last 
nes enh: person who had a right thereto, whether he did or did not ovtain 
laid’ the possession or the receipt of the rents and profits thereof; 

we A saUr- 6. ‘ Assurance ”’ shall mean any deed or instrument (other than 
ance, 


a will) by which any Iand may be canveyed or transferred at iaw or 
in equity. R. S, O. 1887, c. 108, s. 11 (1-6). 


DESCENTS BEFORE 18T JULY, 1834. 


Act not to 23. This Act shall not extend to any descent which took place 
pee on the death of any person who died before the first day of July. 


before Ist 1834. R. 8. O. 1887, c. 108, s, 12. 
July, 1834. 
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DESCENTS SINCE lst JuLy, 1834. 


24. The next six sections of this Act, numbered from 25 to 30 The next 
inclusive, shall not have operation retrospectively to a period of seven sec- 
time anterior to the sixth day of March, 1834, so as, by force of deetccie 
any of their provisions, to render any title valid, which in regard retrospec- 
to any particular estate had, prior to that day, been adjudged, or Seely i 
has been or may be in any suit which was depending on that day, cases. 
adjudged invalid on account of any defect, imperfection, matter or 
thing which is by such sections altered, supplied or remedied; but in 
every such case the law in regard to any such defect, imperfection, 
body or any of his ancestors, or under any limitation having the 
matter or thing, shall, as applied to such title, be deemed and taken 
to be as if those sections of this Act had not been passed. R. S. O. 

1887, c. 108, s. 138. Descent 
: sball al- 

25. In every case on and after the first day of July, 1834, ways be 
descent shall be traced from the purchaser; and to the intent that pabsecs iia 
the pedigree may never be carried further back than the circum- purchaser. 
stances of the case aud the nature of the title require, the person es es 
last entitled to the land shall for the purposes of this Act be purchaser. 
considered to have been the purchaser thereof, unless it is proved Imp. Act, 
that he inherited the same, in which case the person from whom he iene 
inherited the same shall be considered to have been the purchaser, Heir en- 
unless it is proved that he inherited the same; and, in like manner, titled un- 
the last person from whom the land is proved to have been inherited ect ny 
shall in every case be considered to have been the purchaser, unless ag devisee, 


it is proved that he inherited the same. R. 8. O. 1887, c. 108, s. 14. eG 
26. Where land is devised by 4 testator dying after the first thesia 
day of July, 1834, to the heir or to the person who shall be the heir heir shall 
of such testator, such heir shall be considered to have acquired the cerete by 
land as a devisee and not by descent; and where any land is limited purchase. 
by any assurance, executed after the said first day of July, 1834, pare: 
to the person or to the heirs of the person who thereby conveys , 106, 8. 3. 


the same land, such person shall be considered to have acquired whore 
the same as a purchaser, by virtue of such assurance, and shal) not heirs take 


be considered to be entitled thereto as of his former estate or part ey pars 
thereof. R. 8. O. 1887, c. 108, 8. 15.) - der limita- 
tions to 
27. Where a person acquires land by purchase, under a limi- the heirs of 
tation to the heirs, or to the heirs of the body or any of his an- weireng 
cestors, contained in an assurance executed after the first day of land shall 
July, 1834, or under a limitation to the heirs, or to the heirs of the descend, as 
re : : P if the an- 
same effect, contained in a will of any testator dying after the first costor had 
day of July, 1834, then and in any of such cases, such land shall been the 
descend, and the descent thereof shall be traced as if the ancestor aasariet 
named in such limitation had been the purchaser of such land. 3.4 W. iv. 


R. 8. O. 1887, c. 108, s. 16. c. 106, 8. 
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After the 28. Where the person from whom the descent of any land is 


dae to be traced has had any relation who, having been attainted, died 
tariteds before such descent took place, then such attainder shall not prevent 


his descen- any person from inheriting such land who would have been capable 
fecaherto: *Y of inheriting the same by tracing hig descent through such relation 
Imp, Act, if he had not been attainted, unless such land escheaed in conse- 
oy ko quence of such attainder before the 1st day of July, 1834. R. S. 
10. O. 1887, ¢. 108, s. 17. 

Proof of 29. Proof of entry by the heir after the death of the ancestor 
ae, shall in no case be necessary in order to prove title in sucb heir, 
necessary. OF in any person claiming by or through him. R. 8S. O. 1887, c. 


108, s. 18 


Limita- 30. Where any assurance executed before the said first day of 


fens mais July, 1834, or the will of any person who died before that day, 


July, 1834 contains any limitation or gift to the heir or heirs of any person 


to the under which the person or persons answering the description of 
heirs: of a -aneae ° 
rson heir is entitled to an estate by purchase, then the person or persons 


then living who would have answered such description of heir if this Act had 


aad not been passed shall become entitled by virtue of such limitation 


this Act or gift, whether the person named as ancestor was or was not 
had not = jiying on or after the said first day of July, 1834. It. 8. O. 1887, 
passed. ce. 108, 8s. 19. 


3-4 W. iv, DESCENTS BETWREN lsT JULY, 1834, anp lst JaNuaRY, 1852. 


12. 31. As respects every descent between the first day of July, 
Descents 1834, and the thirty-first day of December, 1851, both days included, 


pre h and as respects any descent not included or provided for in the 
Jair "1834, sections of this Act numbered from 41 to 67, both included, the fol- 


and 3lst lowing sections, numbered from 32 to 36, both included, shall apply 
ge retrospectively to the first day of July, 1834, and also prospectively, 
as the case may be, and shall be construed as if the same had been 
passed on the said first day of July, 1834. R. 8. O. 1887, c. 108, 


Brothers 8. 21. 

and sisters : : : 

shall trace 32. No brother or sister shall be considered to inherit immedi- 

costae ately from his or her brother or sister, but every descent from a 
S$ brother or sister shall be traced through the parent. R. S. O. 1287, 

tmp. Act, c. 108, s. 22. 

a. 5. 

Linealtan. 33. Every lineal ancestor shall be capable of being heir to any 

cate of his issue, and in any case where there is no issue of the pur- 

pretéredibe chaser, his nearest lineal ancestor shall be his heir in preference 

to collater- 10 any person who would have been entitled to inherit, either by 


seanee tracing his descent through such lineal ancestor, or in consequence 
through Of there being no descendant of such lineal ancestor; so that the 


him. father shall be preferred to a brother or sister, and a more remote 


Imp. A . aoe . 
at v. ot lineal ancestor to any of his issue, other than a nearer lineal ances- 


% 106, 6.6, tor or his issue. R. S. O. 1887, c. 108. s. 23. 
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34. None of the maternal ancestors of the person from whom The male 
the descent is to be traced, nor any of their descendants, shall be line to be 
capable of inheriting until all his paternal ancestors and their de- Hisghatial 
seendants have failed; and no female paternal ancestor of such ; 
person, nor any of her descendants, shall be capable of inheriting . 
until all his male paternal] ancestors and their descendants have sence 
failed: and no female maternal ancestor of such person, nor any ofc. 106, 8, 7. 
her descendants, shall be capable of inheriting until all his male 
maternal ancestors and their descendants have failed. R. S. O. 

1887, c. 108, s. 24. 


35. Where there is a failure of male paternal ancestors of The mo- 
the person from whom the descent is to be traced, and their de- ther of the 
scendants, the mother of his more remote male paternal ancestor, oe tae 
or her descendants, shall be the heir or heirs of such person, in ancestor to 
preference to the mother of a less remote male paternal ancestor, or eb _ ; 
her descendants; and where there is a failure of male maternal! the mother 
ancestors of such person, and their descendants. the mother of his of leas al 
nore remote male maternal ancestor, and her descendants, shall be pastcsl ans : 
the heir or heirs of such person, in preference to the mother of a ees 
less remote male maternal ancestor and her descendants. R. 8S. 0.3.4 'w. iy. 


1887, ec. 108, 8s. 25. c. 106, 8. . 


36. Any person related to the person from whom the descent qajf blood 
is to be traced by the half blood, shall be capable of being his hefr, to inherit 
and the place in which any such relation by the half blood shall eee 
stand in the order of inheritance, so as to be entitled to inherit, blood of 
shall be next after any relation in the same degree of the whole pie same 
blood and his issue, where the common ancestor is a male, and next as hag 
after the common ancestor where such common ancestor is a pie Ant 
female: so that the brother of the half blood on the part of the 3.4 W. 1. 
father shall inherit next after the sisters of the whole blood on the ¢ 106, +9. 
part of the father aud their issue, and the brother of the half blood 
on the part of the mother shall inherit next after the mother. 


R. 8. O. 1887, ¢. 108, 8. 26. 


DESCENTS BETWBPEN I1sT JANUARY. 1852, AND Ist suLy, 1886. 


37. The twenty-seven sections numbered from 41 to 67, both Descents 
included, shall apply retrospectively to the first day of January, between 
1852, inclusive, and also prospectively, as the case may be, and ne 
shall be construed as if the same had been passed on the said first day 1852, : 
of January, 1852, but sections 38 to 55 inclusive shall not apply to cae 
estates of persons dying on or after the first day of July, 1886; and % : 
sections 56 to 67 inclusive shall, as to-the estates of such last 
mentioned persons, apply only subject to the provisions of sections 


1 to 21 inclusive. 60 V. c. 15, s. 3. 
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Interpre- 
tation as to 
sections 41 
to 67. 

‘* Real 
estate.” 


*¢ Inheri- 
tance.” 


Persons 
descri 

‘‘as living 
or *‘as hav- 
ing died.” 


‘Where 
the estate 
came to 
the intes- 
tate on the 

Fe of | en 

ber,” 
eeinthen? 
meaning 
of. 


How real 
estate of 
an intes- 
tate dying 
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lst Jan- 
vary, 1852, 
shall des- 
cend. 


As to de- 
scendants 
in equal 
degrees of 
consan- 
guinity. 
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38. In the said twenty-seven sections of this Act numbered from 
41 to 67 both inclusive— 

1. ‘Real estate” shall be construed to include every estate. 
interest and right, legal and equitable, held in fee simple or for 
the life of another (except as in section 59 is excepted) in lands, 
tenements and hereditaments in Ontario, but not such as are deter 
mined or extinguished by the death of the intestate seised or pos- 
sessed thereof, or so otherwise entitled thereto, nor to leases for 
years; and 

2. “ Inheritance,” as therein used, shall be understood to mean 
real estate as herein defined, descended or succeeded to, according 
to the provisions of the said twenty-seven sections. R. S. O. 1887, 
c. 108, s. 28. 


38. Where in the said sections, numbered from 41 to 67, both 


» included, any person is described as living, it shall be understood 


that he was living at the time of the death of the intestate from 
whom the descent or succession came, and where any person is 
described as having died, it shall be understood that he died before 
such intestate. R. S. O. 1887, c. 108, s. 29. 


40. Where in any of the said sections the expressions ‘* where 
the estate comes to the intestate on the part of the father” or 
“‘mother,” as the case may bé, are used, the same shall be con- 
strued to include every case where the inheritance came to the 
intestate by devise, gift or descent from the parent referred to, or 
from any relative of the blood of such parent. R.S. O. 1887, c. 
108, s. 30. 


41. Where any person dies seised in fee simple or for the 
life of another of any real estate in Ontario, without having law- 
fully devised the same, such real estate shall descend or pass by 
way of succession in manner following, that is to say:— 


Firstly. To the lineal descendants of the intestate, and those 
claiming by or under them, per stirpes; 


Secondly. To his father; 
Thirdly. To his mother; and 


Fourthly. To his collateral relatives 
subject in all cases to the rules and regulations hereinafter pre 
scribed. R. S. O. 1887, c. 108, s. 31. 


“2 


42. If the intestate leaves several descendants in the direct 
line of lineal descent, and all of equal degree of consanguinity to 
such intestate, the inheritance shall descend to such persons in equal 
parts, however remote from the intestate the common degree of con- 
sunguinity may be. R. S. O. 1887, c. 108, 8. 32. 
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43. If one or more of the children of such intestate ore living If some 
amd one or more are dead, the inheritance shall descend to the suikiees 
children who are living, and to the descendants of such children as and ee 
have died; so that each child who is living shal] inherit such share dead leav- 
as would have descended to him if all the children of the intesate, Ria 
who have died leaving issue, had been living; and so that the de- such case. 
scendants of each child who is dead shall inherit in equal shares 
the share which their parent would have received if living. R.S. O. 

1887, c. 108, s. 33. . 


44. The rule of descent prescribed in the last preceding sec- Same rule 
tion shall apply in every case where the descendants of the in- Rtas 
testate, entitled to share in the inheritance, are of unequal degrees dante in 
of consanguinity to the intestate, so that those who are in the near- unequal 

ie degrees of 
est degree of consanguinity shall take the shares which would have gongan- 
descended to them, had all the descendants in the same degree of guinity. 
consanguinity who have died leaving issue been living, and so that 
the issue of the descendants who have died, shall respectively take 
the shares which their parents, if living, would have received. R. 


S. O. 1887, c. 108, s. 34. 


45. In case the intestate dies without Jawful descendants and If the in- 
leaving a father, then the inheritance shall go to such father, unless ae 
the inheritance came to the intestate on the part of his mother, gegcen- 
and such mother is living; and if such motber is dead, the inheritance dant, right 
descending on her part shall go to the father for life, and the rever- et Srp 
sion to the brothers and sisters of the intestate and their descen-etc. .- 
dants, according to the law of inheritance by collateral relatives 
hereinafter provided; and if there are no such brothers and sisters, 
or their descendants living such inheritance shall descend to the 


father. RR. S. O. 1887, c. 108, s. 35. 


46. If the intestate dies without descendants and leaving no [f there is 
father, or leaving a father not entitled to take the inheritance no father 
under the last preceding section, and leaving a mother and brothers eae 
and sisters, or the descendants of brothers and sisters, then the 
inheritance shall descend to the mother during her life, and the 
reversion to such brothers or sisters of the intestate, as are living, 
and the descendants of such as are dead, according to the same 
law of inheritance hereinafter provided; and if the intestate in such 
case leaves no brother or sister, nor any descendant of any brother 
or sister, the inheritance shall descend to the mother, R. 8. QO. 

1887, c. 108, s. 36. 


47. If there is no father and mother capable of inheriting the [¢ there is 
estate, it shall descend in the cases hereinafter specified to of col- neither 


: : father nor 
lateral relatives of the intestate; and if there are several of such other, 
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relatives all of equal degree of consanguinity to the intestate. the 
inheritance shall descend to them in equal parts, however remote 
from the intestate the common degree of consanguinity may be. 
R. S. O. 1887, ¢. 108, s. 37. 


Succession 48. If all the brothers and sisters of the intestate are living. 
este the inheritance shall descend to such brothers and sisters; and if 
and their any one or more of them are living and any one or more are dead. 
Peace then to the brothers and sisters and every of them who are living, 
und to the descendants of such brothers and sisters as have died, 
so that each brother or sister who is living shall inherit such share 
as would have descended to him or her, if all the brothers or sisters 
of the intestate who have died leaving issue had been living, and 
so that such descendants shall inherit in equal shares the share 
which their parent, if living, would have received. R. S. O. 1887, | 
ec. 108, s. 38. | 


descen- ; ; 
aan in Shall prevail as to the other direct lineal descendants of every brother 


sneguel and sister of the intestate, to the remotest degree, wherever such 
egrees. descendants are of unequal degree. R. S. O. 1887, c. 108, s. 39. 


As to such 49. The same law of inheritance prescribed in the last section i 


lf her be 50. If there is no heir entitled to take under any of the pre 
ae ree ceding thirteen sections, the inheritance if the same came to the im 


preceding testate on the part of his father, shall descend: 


I3sections, Firstly. To the brothers and sisters of the father of the intes 
tate in equal shares, if all are living. 


Secondly. If one or more are living, and one or more have died 
leaving issue, then to such brothers and sisters as are living, and to 
the descendants of such of the said brothers and sisters as have 
died—in equal shares. 


Thirdly. If all such brothers and sisters have died, then to their 
descendants; and in all such cases the inheritance shall descend in 
the same manner as if all such brothers and sisters had been the 
brothers and sisters of the intestate. R. S. O. 1887, c. 108, s. 40. 


Further 51. If there be no brothers or sisters, or any of them, of the 

provision. father of the intestate, and no descendants of such brothers or 
sisters, then the inheritance shall descend to the brothers and sisters 
of the mother of the intestate, and to the descendants of such of 
the said brothers and sisters as have died, or if all have died, then 
to their descendants, in the same manner as if all such~brothers 
and sisters had been the brothers and sisters of the father. R. 8. 
O. 1887, c. 108, s. 41. 


Further 

provision 52. In all cases not provided for by the next preceding fifteen 
pahiape Se sechions, where the inheritance came to the intestate on the part 
on mo- Of hig mother, the same. instead of descending to the brothers and 


thine’a ain utsetiw’ eb. (fine e att 4 ee ew eo Se ee Peg. 
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section 50, shall descend to the brothers and sisters of the intes- 
te’s mother, and to their descendants, as directed in the last pre- 
ding section; and if there are no such brothers and sisters or 
scendants of them, then the inheritance shall descend to the 
others and sisters, and their descendants, of the intestate’s father, 
before prescribed. R. S. O. 1887, c. 108, s. 42 


53. In cases where the inheritance did not come to the intestate If estate 
. the part of either the father or the mother, the inheritance shal] C™é nei- 
t ther on 
scend to the brothers and sisters both of the father and mother father’s or 
the intestate in equal shares, and to their descendants, in the mother’s 
me manner as if all such brothers and sisters had been the @® 


others and sisters of the intestate. R. S. O. 1887, c. 108, s. 43. 


54. Relatives of the half blood shall inherit equally with those Half blood 
the whole blood in the same degree, and the descendants of such © nce 
latives shall inherit inthe same manner as the descendants of the Pee 
hole blood, unless the inheritance came to the intestate by descent, 
‘vise or gift from some one of his ancestors; in which case all 
ose who are not of the blood of such ancestor shall be excluded 


om such inheritance. R. S. O. 1887, c. 108, s. 44. 


55. On failure of heirs under the preceding rules, the inherit- In cases 
ice shall descend to the remaining next of kin of the intestate, "Ot Pro- 


: ; ; Baten fe), rided for 
‘cording to the rules in the English Statute of Distribution of 99.93 Cn 
ersonal Estate. R. S. O. 1887. ¢. 108, s. 45. ii. c. 10, 

OTT, and 29Cur. 
rain ke ii. c. 3, to 
GENERAL PROVISIONS. Tea A, on apply. 


56. Where there is but one person entitled to inherit according Co-heirs to 
the provisions of section 37 and following sections of this Act, take as — 
- shall take and hold the inheritance solely; and where an inherit- ee a 
ice, or a share of an inheritance, descends to several persons under 
ch provisions, they shall take as tenants in common, in proportion 

their respective rights. R. S. O. 1887, ¢. 108, 8. 46. 


57. Descendants and relatives of the intestate begotten before Descen- 
s death, but born thereafter, shall in all cases inherit in the same dants, etc., 


anner as if they had been born in the lifetime of the intestate and ea 
id survived him. R. S, O. 1887, c. 108, s. 47. intestate, 
to inherit. 


58. Children and relatives who are illegitimate shall not bé q)egiti- 
ititled to inherit under any of the provisions of this Act. R. S, mate per- 


se sons not to 
. 1887, c. 108, 8. 48. inherit. 


r except as provided by section 31 of The Wills Act of Ontarto will, not 
‘all the same affect any limitation of any estate by deed or will, affected 


460 


EXECUTORS AND ADMINISTRATORS, 


Rev. Stat. or any estate which, although held in fee simple or for the life of 


c. 128. 


Rules of 
procedure. 


Appoint- 
ment of 


Deput 
Ofticist 
Guardian 
pro tem. 


A fiidavits. 


another, is so held in trust for any other person, but all such 
estates shall remain, pass and descend, as -if the last twenty-two 
sections of this Act numbered from 37 to 58, both included, had not 
been passed. R. S. O. 1887, c. 108,-s. 49. 


Section 21 of the Devolution of Estates Act is not printed in 
the text and is therefore added here. 


21.—(1) The Official Guardian shall have power with the ap 
proval of the Lieutenant-Governor in Council, or of the Judges of 
the High Court of Justice, to frame Rules regulating the practice 
and procedure to be followed in all proceedings under this Act. ic 
which the privity or consent of such Official Guardian shall be re 
quired; and also to frame a tariff of the fees to be allowed and paid 
to solicitors for services rendered in such proceedings. Such Rule 
and tariffs when approved as aforesaid shall be published in the 
Ontario Gazette, and shall thereupon have the force of law; and the 
same shall be laid before the Legislative Assembly at the next: 
session after the promulgation thereof. 

(2) In case the Lieutenant-Governor sees occasion in con» 
quence of the illness or absence of the Official Guardian or fe: 
any other cause, he may appoint a person to act as the Depatr 
pro tem, of the Official Guardian for the purposes of this Act; and 
a deputy appointed by the Lieutenant-Governor shall have al] the 
powers of the Official Guardian as respects the said purposes. 





(3) Affidavits may be used in proceedings taken in pursuance of 
this Act; and such affidavits may be sworn before any Commissioner 


for taking affidavits or before a Notary Public. Ont. Stats. 1891, «. 
18st: 
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ONTARIO ACTS, 1902, c. 17. 
An Act to farther amend the Devolution of Estates Act. 


Assented to 17th March, 1902. 


1. Nothing in section 13 0f The Devolution of Estates Act shal] Rev. Stat. 
e held to derogate fram any right possessed by an executor or ad- Bes 
ninistrator with the will annexed under a will or under The Trustee the rights 


Act, or from any right possessed by a trustee under a will. of execu- 
tor ; etc. 


& The preceding section shall operate as if the same had been Act to be 
nacted on the 4th of May, 1891, except that nothing therein con- piivctive an 
ained shall affect the construction of the said section 13 as respects May, 1891. 
my conveyance heretafore made by any devisee or heir, but so far 
is it affects any such conveyance the said section 13 shall be con- 


strued as if the preceding section bad not been enacted. 


3. The said section 13 is amended by substituting the words Rev. Stat. 
‘three years” for the words “twelve months,” occurring in the °,1%. * 
third line of the said section, but such amendment shall only apply amended. 
to the real estate of persons wha have died within one year before 
the passing of this Act, or shall hereafter die. 


4. Section 14 of the said Devolution of Estates Act shall ex- Applica- 
tend to cases where a grant of probate of the will or of administra- tion of 
tion to the estate af the deceased, may not have been made within pe nas 
twelve months, or any longer period after the death of the testator ie 
or intestate. This section shall be deemed to have been in force 
om and from the 27th day of May, 1893. 


5. The powers of an administrator and af an executor under the povorg of 
said Act are hereby declared to include the power of leasing lands adminis- 
ond of mortgaging lands for the purpose of paying debts, but no trator and 
lease hereafter made under such power shall, where an infant is pa le 
interested, extend beyond the coming of age of the said infant, ar ing and 
where more infants than one are interested, shall extend beyond the eee 
coming of age of the eldest of said infants. The written consent ; 
or approval of the Official Guardian to a lease or mortgage under 
the said pawer shall be required under the like circumstances as it 


would be required if the land were being sold. 


6. Sales of realty made and leases and mortgages granted DY Silos and 
executors and administrators with the written consent or approval leases 
of the Official Guardian prior to the passing of this Act, whether porcer 
the probate of the will of the testator or letters af administration firmed. 
to the estate of the igtestate have been taken out before or after 


the expiration of a year after the death of the testator or intestate, 
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Rev. Stat. shall be valid as respects all the heirs or devisees, whether infants 

c. 127. or of full age, far or on behalf of whom the consent of the Official 
Guardian has been obtained, and sales of land by executors and 
administrators in other cases made priar to the passing of thie Act, 
shall be adjudicated upon in like manner as is provided in sub-section 
3 of section 17 of The Devolution of Estates Act, and shall be valid 
unless questioned in an action within one year from the passing of 
this Act, except in any case where, under The Devolution of Estates 
Act, the approval of the Official Guardian was required and was not 
obtained. 


Accept - 7. Where prior to the passing of this Act there has been 
eho ae oe a sale by executors or administrators, no infant being concerned 
eneficiary 
tobea con- been obtained, but the person, or one of the persons, beneficially 
era entitled has received and accepted, ar shall hereafter receive and 
made pri- accept, his share or supposed share of the purchase money, such 


or t Act. acceptance shall be deemed a confirmation of the sale as respects 
such person. 


Rev. Stat. 8. Sub-section 1 of section 16 of the said Devolution of Estates 
ae 16 Act is amended by adding the following clause thereto: 
amended. 

(a) The said administrators and executors shall also have power 


Dees of with the concurrence of the persons beneficially entitled thereto, or 
amoung per- With the approval of the Official Guardian where there are infants. 


sons bene- Junatics, or non-concurring persons beneficially entitled, to divide 


and no consent or approval of the Official Guardian having . 





ee en- the estate of the deceased or any portion or portians thereof amongst 
the persons entitled thereto. 
Koy Bt 9. Section 9 of the said Act is amended by striking out the word © 


” 


amended. ‘“ hereinbefore ’’ where that word occurs in the first line of the said 
section, and substituting therefor the word “ herein.”’ 


Revo Stal 10. Section 14 of the said Act is amended by striking out the 


c. 127. 8.14 words “twelve months” where they first occur in the said section | 


amended. and substituting therefor the words “the proper time,” and by 


striking out the words “twelve months” where they occur the 
second time in the said section and substituting therefar the word 
“ periods.” 


Rev. 8 11. Section 15 of the said Act is amended by striking out the 
0. 197 Sl words “twelve months’’ where they first occur in the said section 
mented! and substituting therefor the words “the proper time,” and by 


striking ant the words “ after the expiration of twelve months from . 


the death of the testator or intestate” and substituting therefor 
the words “after the time within which the executors and adminis- | 
trators might without any consent, order, or cexs‘Scate have regis- 
tered a caution.” 
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12. (1) Real estate of persons who have died on or after the first Real estate 
lay of July, 1886, and before the fourth day of May, 1891, which Of persons 
ias not already been dispased of or conveyed by the executors or ae eA 
idiministrators of such persons, shall at the expiration of one year July, 1886 
‘tom the passing of this Act be deemed thencetorward to be vested May, 1801 
n the devisees or heirs beneficially entitled thereto (or their assigns, : 
is the case may be), without any conveyance by the executors or 
idministraters, unless within: the said year such executors or admin- 
strutors shall have caused to be registered a caution as authorized 
u respect of the real estate of persons dying after the said fourth 
lay of May, 1891, by the Act passed in the fifty-fourth year of 
ier late Majesty’s reign, intituled An Act Respecting the Sale of 
Real Estate by Executors and Administrators. 


(2) In case of such caution being so registered, this section shall 
1at apply to the real estate referred to therein for twelve months 
rom the time of such registration er from the time of the regis- 
ration of the last of such cautions, if more than one are registered. 


(3) This section shall be applicable, notwithstanding a grant of 
rrobate of the will of the deceased ar of administration to his estate 


nay not have been made prior ta the expiration of the said period. 
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APPENDIX VII. 


R. S. O. 1897, CHAPTER 24. 


An Act to provide tor the Payment of Succession Duties 
in Certain Cases. 


Alterations or Additions made since Revised Statute are in Italics. 


Preamble. Whereas this Province expends very large sums annually for 
asylums for the insane and idiots, and for institutions for the blind and 
for ceaf mutes, and towards the support of hospitals and other 
charities, and it is expedient to provide a fund for defraying part of 
the said expenditure by a succession duty on certain estates of persons 
dying as hereinafter mentioned ; 

a 


Therefore Her Majesty, by and with the advice and consent of the 
Legislative Assembly of the Province of Ontario, enacts as follows :— 


Short title 1. This Act may be cited as ** The Succession Duty Act,” and sha}! 

eter apply to the estates cf persons dying on or after the first day of July. 

of Act. 1802, unless where it is herein otherwise expressly divided, R. S. O. 
18U7 ¢. 24, 8. 1. 

* Prop- 2. The word “ property” in this Act includes real and persona! 

ae of Property of every description, and every estate or interest therein 

Compare capable of being devised or bequeathed by will or of passing on the 

shal re death of the owner to his heirs or persona! representatives. R. S. O. 

1894, secs. 1897 c. 24, 8. 2. 

£1), 22. Uf. 

“Aggregate (2) The phrase “ aggregate value”’ means the value of the property 

value,” before any debts or other allotwcances or eremptions are deducted there- 
from. 


“Dutiable (3) “ Duttable value” means the value of the property after the 

value,” debts or other allowances or eremptions authorized by this Act are 
deducted. This and the nezrt preceding sub-section shall be deemed 
and construed to declare the late of the Province as the same eriated 
on and has eristed since the fourteenth day of April, 1892. but akeail 
not apply so as to affect any judgment of the High Court gircn before 
the passing of this Act, nor to any case now pending before tke 
Treasury Department, nor to cases which hare arisen or hare Been 
scttled before the passing of this Act. 


See Ross v. The Queen, 32 O. R. 143. Affirmed in Appeal, tet | 
April, 1901, ; 
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(4) In determining the dutiable value of the estate of a deceased Allowing | 
Pcréeon for purposes of the payment of succession duty hereunder, the aa? 
value shall be taken as at the date of the death of the deceased, and value of 
@llowance shall be made for reasonable funeral erpenses and for his cotate. 
debts and incumbrances; and any debt or incumbrance for which an = 
allowance is made shall be deducted from the value of the land asthe g gh ir 
Gther subjects of property; but an allowance shall not be made— 1894, 8.7 (1) 

(a) For debts incurred by the deceased, or incumbrances created 
by a disposition made by the deceased, unless such debts or 
incumbrances were incurred or created bona fide for full 
Consideration in money or money's worth wholly for the 
deceased’s own use and benefit, and take effect out of his 
interest ; nor g 

(b) for any debt in respect whereof there is a right to reimburse- 
ment from any other estate or person, unless such reim- 
bursement cannot be obtained ; nor 


(c) Afore than once for the same debt or incumbrance charged 
upon differcnt portions of the estate; nor 


(d) Shall any allowance or reduction be made for the crpenses 
of administration of the estate (except surrogate fees) or 
execution of any trust created by the will of a testator. 


The above sub-sections (2), (3), (4), (a), (b), (ce), (d), were added 
by scction 3 of chapter 8 Acts of 1901. 


3. This Act shall not apply :— When Act 


1. To any estate the value of which, after the allowances author- shall not 

ized by this Act, does not exceed $10,000; nor 2. To property wiventneene 
devised or bequeathed for religious, charitable, or educational pur- 
poses; nor 3. To property passing under a will, intestacy or other- 
Wise, to or for the use of the father, mother. husband, wife, child, 
grandchild, daughter-in-law or son-in-law of the deceased where the 
aggregate value of the prcperty of the deceased does not exceed 
$100,000 in value. RK. S. O. 1807 c. 24, 8. 3. 


The words in italics were by section 4 of the Act of 1901 sub- 
stituted for the words “* payment of debts and crpenses of administra- 
tion,”’ which were in the Revised Statute. 


4. (1) Save as aforesaid, the following property shall be subject Poon 
to a succession duty as hereinafter provided, to be paid for the use isthe, 
of the Province over and above the fees payable under the Surrogate 8uccesion 
Courts Act. dut 


(a) All property situate within this Province and any interest beac 
therein or income therefrom, whether the deceased person pera 
owning or entitled thereto was domiciled in Ontario at the province. 
time of his death or was domiciled elsewhere, and all movable 
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Interpre- 38. In the said twenty-seven sections of this Act numbered from 
tation a8 tO 41 to 67 both inclusive— 

sections 41 . 

to 67. 1. “Real estate”? shal] be construed to include every estate. 
aaa interest and right, legal and equitable, held in fee simple or for 


the life of another (except as in section 59 is excepted) in lands, 
tenements and hereditaments in Ontario, but not such as are deter 
mined or extinguished by the death of the intestate seised or pos- 
sessed thereof, or so otherwise entitled thereto, nor to leases for 
years; and 


‘** Tnheri- 2. “Inheritance,” as therein used, shall be understood to mean 

tance.” real estate as herein defined, descended or succeeded to, according 
to the provisions of the said twenty-seven sections. R. S. O. 18387, 
c. 108, s. 28. 


Persons 39. Where in the said sections, numbered from 41 to 67, both 


oat included, any person is described as living, it shall be understood 


or ‘‘as hav- that he was living at the time of the death of the intestate from 


ing died.” whom the descent or succession came, and where any person is 
described as having died, it shall be understood that he died before 
such intestate. R. S. O. 1887, c. 108, s. 29. 

‘* Where 40. Where in any of the said sections the expressions ‘* where 


the eens the estate comes to the intestate on the part of the father” or 
the inte. “Mother,” as the case may bé, are used, the same shall be con- 


tate onthe strued to include every case where the inheritance came to the 


ero te intestate by devise, gift or descent from the parent referred to, or 


“mother,” from any relative of the blood of such parent. R.S. O. 1887, c. 
meaning 108, gs. 30. 

of. 

How real 41. Where any person dies seised in fee simple or for the 
pede life of another of any real estate in Ontario, without having law- 
catecdving fully devised the same, such real estate shall descend or pass by 
on ss after Way of succession in manner following, that is to say:-— 

lst Jan- 

vary, 1852, Firstly. To the lineal descendants of the intestate, and those 


shall des- claiming by or under them, per stirpes; 


cend. 
Secondly. To his father; 
Thirdly. To his mother; and 
Fourthly. To his collateral relatives 
subject in all cases to the rules and regulations hereinafter pre- 
scribed. R. S. O. 1887, c. 108, s. 31. 
As to de- 42. If the intestate leaves several descendants in the direct 
aed line of lineal descent, and all of equal degree of consanguinity to 


degrees of “ch intestate, the inheritance shall descend to such persons in equal 
sen irhes parts, however remote from the intestate the common degree of con- 
¥  sunguinity may be. R. 8. O. 1887, c 108, 8. 32. 
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43. If one or more of the children of such intestate ore living If some 
amd one or more are dead, the inheritance shall descend to the children 
children who are living, and to the descendants of such children as and others 
have died; so that each child who is living shal) inherit such share dead leav- 
as would have descended to him if all the children of the intesate, Wale ai 
twho have died leaving issue, had been living; and so that the de- such case. 
scendants of each child who is dead shall inherit in equal shares 
the share which their parent would have received if living. R. S. O. 

1887, c. 108, s. 33. . 


44. The rule of descent prescribed in the last preceding sec- Same rule 
tion shall apply in every case where the descendants of the in- Bb tose 
testate, entitled to share in the inheritance, are of unequal degrees dante in 
of consanguinity to the intestate, so that those who are in the near- unequal 

ee degrees of 
est degree of consanguinity shall take the shares which would have gongan- 
descended to them, had all the descendants in the same degree of guinity. 
consanguinity who have died leaving issue been living, and so that 
the issue of the descendants who have died, shal] respectively take 
the shares which their parents, if living, would have received. R. 


S. O. 1887, c. 108, s. 34. 


45. In case the intestate dies without lawful descendants and If the in- 
leaving a father, then the inheritance shall go to such father, unless ae 
the inheritance came to the intestate on the part of his mother, degcen. 
and such mother is living; and if such mother is dead, the inheritance dant, right 
descending on her part shall go to the father for life, and the rever- set Ca 
sion to the brothers and sisters of the intestate and their descen- etc. 
dants, according to the law of inheritance by collateral relatives 
hereinafter provided; and if there are no such brothers and sisters, 
or their descendants living such inheritance shall descend to the 


father. R. S. O. 1887, ¢. 108, s. 35. 


46. If the intestate dies without descendants and leaving no Jf there is 
father, or leaving a father not entitled to take the inheritance no father 
under the last preceding section, and leaving a mother and brothers eee 
and sisters, or the descendants of brothers and sisters, then the 
inheritance shall descend to the mother during her life, and the 
reversion to such brothers or sisters of the intestate, as are living, 
and the descendants of such as are dead, according to the same 
law of inheritance hereinafter provided; and if the intestate in such 
case leaves no brother or sister, nor any descendant of any brother 
or sister, the inheritance shall descend to the mother, las, OE 
1887, c. 108, s. 36. 


47. If there is no father and wother capable of inheriting the [¢ there is 
estate, it shall descend in the cases hereinafter specified to thg col- neither 
- ; : father nor 

lateral relatives of the intestate; and if there are several of such ji other. 


‘ 
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relatives all of equal degree of consanguinity to the intestate. the | 
inheritance shall descend to them. in equal parts, however remote 
from the intestate the common degree of consanguinity may be. 
R. S. O. 1887, c. 108, s. 37. 
Succession 48. If all the brothers and sisters of the intestate are living. 
pene the inheritance shall descend to such brothers and sisters; and if 
and their any one or more of them are living and any one or more are dead. 
aeven: then to the brothers and sisters and every of them who are living, 
and to the descendants of such brothers and sisters as have died, 
so that each brother or sister who is living shall inherit such share 
as would have descended to him or her, if all the brothers or sisters 
of the intestate who have died leaving issue had been living, and 
so that such descendants shall inherit in equal shares the share 
which their parent, if living, would have received. R. S. O. 188%, | 
ce. 108, s. 38. | 


aoueueh 49. The same law of inheritance prescribed in the last section | 
dants in Shall prevail as to the other direct lineal descendants of every brother | 
unequal and sister of the intestate, to the remotest degree, wherever stch 


degrees. descendants are of unequal degree. R. 8. O. 1887, ¢. 108, s. 39. 


lf thers be 50. If there is no heir entitled to take under any of the pre 
der the Ceding thirteen sections, the inheritance if the same came to the in 


preceding testate on the part of his father, shall descend: 


13sections. Firstly. To the brothers and sisters of the father of the intes 
tate in equal shares, if all are living. 


Secondly. 1f one or more are living, and one or more have died 
leaving issue, then to such brothers and sisters as are living, and to 
the descendants of such of the said brothers and sisters as hare 
died—in equal shares. 


Thirdly. If all such brothers and sisters have died, then to their 
descendants; and in all such cases the inheritance shall descend in 
the same manner as if all such brothers and sisters had been the 
brothers and sisters of the intestate. R. S. O. 1887, c. 108, s. 40. 


Further 51. If there be no brothers or sisters, or any of them, of the 

provision. father of the intestate, and no descendants of such brothers or 
sisters, then the inheritance shall descend to the brothers and sisters 
of the mother of the intestate, and to the descendants of such of 
the said brothers and sisters as have died, or if ali have died, then 
to their descendants, in the same manner as if all such -brothers 
and sisters had been the brothers and sisters of the father. RK. 8. 
O. 1887, ¢. 108, s. 41. 

Further 

provision 52. In all cases not provided for by the next preceding fifteen 


pe ipitet at sechions, where the inheritance came to the intestate on the part 
on mo- Of hig mother, the same. instead of descending to the brothers and 


thas atta: wlatawk we pln (bad eee ae tee rr ten eee 6 SS cua m 
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section 50, shall descend to the brothers and sisters of the intes- 
te’s mother, and to their descendants, as directed in the last pre- 
ding section; and if there are no such brothers and sisters or 
scendants of them, then the inheritance shall descend to the 
others and sisters, and their descendants, of the intestate’s father, 
before prescribed. R. S. O. 1887, c. 108, s. 42 


53. In cases where the inheritance did not come to the intestate If estate 
the part of either the father or the mother, the inheritance shall CMe nel- 
3 ther on 
scend to the brothers and sisters both of the father and mother father’s or 
the intestate in equal shares, and to their descendants, in the mochens 
me manner as if all such brothers and sisters had been the ?® 


others and sisters of the intestate. R.S. O. 1887, c. 108, s. 43. 


54. Relatives of the half blood shall inherit equally with those Half blood 
the whole blood in the same degree, and the descendants of such “ reek 
latives shall inherit in the same manner as the descendants of the eel ho 
hole blood, unless the inheritance came to the intestate by descent, 
‘vise or gift from some one of his ancestors; in which case all 
ose who are not of the blood of such ancestor shall be excluded 


om such inheritance. R. S. O. 1887, c. 108, s. 44. 


55. On failure of heirs under the preceding rules, the inherit- In cases 
ice shall descend to the remaining next of kin of the intestate, "Ot pro- 


5 ; ‘ Si at rided f 
‘cording to the rules in the English Statute of Distribution of 99.93 Gat 
ersonal Estate. R. S. O. 1887. c. 108, s. 45. ii. c. 10, 

ne, 8 iron ae and 29Cur. 
OS ea ii. c. 3, to 
GENERAL PROVISIONS. “ele hs on apply. 


56. Where there is but one person entitled to inherit according Qy.heirs to 
the provisions of section 37 and following sections of this Act, takeas — 
» shall take and hold the inheritance solely; and where an inherit- | aaa lee 
ice, or a share of an inheritance, descends to several persons under 
ch provisions, they shall take as tenants in common, in proportion 

their respective rights. R. S. O. 1887, ¢. 108, 8. 46. 


57. Descendants and relatives of the intestate begotten before Descen- 
8 death, but born thereafter, shall in all cases inherit in the same dants, etc., 


anner as if they had been born in the lifetime of the intestate and pena 
id survived him. R. S, O. 1887, ¢. 108, s. 47. intestate, 
to inherit. 


58. Children and relatives who are illegitimate shall not bé q)egiti- 
ititled to inherit under any of the provisions of this Act. R. S. mate per- 


sons not to 
. 1887, c. 108, 8. 48. inherit, 


59. The estate of the husband as tenant by the curtesy, or Curtesy 
‘a widow as tenant in dower, shall not be affected by any of the dower and 
ovisions of the last preceding twenty-two sections of this Act, ‘pos pooled 
wr except as provided by section 31 of The Willis Act of Onterto will, not 


all the same affect any limitation of any estate by deed or will, fected 
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or any estate which, although held in fee simple or for the life of 
another, is so held in trust for any other person, but all sach 
estates shall remain, pass and descend, as if the last twenty-two 
sections of this Act numbered from 37 to 58, both included, had not 
been passed. R. S. O. 1887, c. 108,-s. 49. 


Section 21 of the Devolution of Estates Act is not printed in 
the text and is therefore added here. 


21.—(1) The Official Guardian shall have power with the ap 
proval of the Lieutenant-Governor in Council, or of the Judges of 
the High Court of Justice, to frame Rules regulating the practice 
and procedure to be followed in all proceedings under this Act. ic 
which the privity or consent of such Official Guardian shail be re 
quired; and also to frame a tariff of the fees to be allowed and paid 
to solicitors for services rendered in such proceedings. Sach Rule: 
and tariffs when approved as aforesaid shall be published in the 
Ontario Gazette, and shall thereupon have the force of law; and the 
same shall be laid before the Legislative Assembly at the next! 
session after the promulgation thereof. 


(2) In case the Lieutenant-Governor sees occasion in con» 
quence of the illness or absence of the Official Guardian or fer! 
any other cause, he may appoint a person to act as the Depatr 
pro tem, of the Official Guardian for the purposes of this Act; and 
a deputy appointed by the Lieutenant-Governor shall have all] the 
powers of the Official Guardian as respects the said purposes. 

(3) Affidavits may be used in proceedings taken in pursuance of 
this Act; and such affidavits may be sworn before any Commissioner 


for taking affidavits or before a Notary Public. Ont. Stats. 1891, ¢. 
TS ieleea 
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ONTARIO ACTS, 1902, c. 17. 
An Act to farther amend the Devolution of Estates Act. 


Assented to 17th March, 1902. 


1. Nothing in section 13 0f The Devolution of Estates Act shal] Rev. Stat. 
¢ held to derogate fram any right possessed by an executor or ad- peas 
ninistrator with the will annexed under a will or under The Trustee the tights 


Act, or from any right possessed by a trustee under a will. a pp 
3e 


a The preceding section shall operate as if the same had been Act to be 
nacted on the 4th of May, 1891, except that nothing therein con- Preotine ss 
ained shall affect the construction of the said section 13 as respects May, 1891. 
iy conveyance heretafore made by any devisee or heir, but so far 
is it affects any such conveyance the said section 13 shall be con- 


3trued as if the preceding section bad not been enacted. 


3. The said section 13 is amended by substituting the words Rev. Stat. 
‘three years” for the words “twelve months,” occurring in the ©, 12. ®. 
third line of the said section, but such amendment shall only apply amended. 
to the real estate of persons wha have died within one year before 
the passing of this Act, or shall hereafter die. 


4. Section 14 of the said Devolution of Estates Act shall ex- Applica- 
tend to cases where a grant of probate of the will or of administra- tion of 
tion to the estate af the deceased, may not have been made within evs nets 
twelve months, or any longer period after the death of the testator igi 
or intestate. This section shall be deemed to have been in force 


om and from the 27th duy of May, 1893. 


5. The powers of an administrator and af an executor under the poyorg of 
said Act are hereby declared to include the power of leasing lands adminis- 
ond of mortgaging lands for the purpose of paying debts, but no oe ne 
lease hereafter made under such power shall, where an infant is gz to leas- 
interested, extend beyond the coming of age of the said infant, ar ing and 
where more infants than one are interested, shall extend beyond the pene 
coming of age of the eldest of said infants. The written consent 
or approval of the Official Guardian to a lease or mortgage under 
the said pawer shall be required under the like circumstances as it 


would be required if the land were being sold. 


6. Sales of realty made and leases and mortgages granted bY sijes and 
executors and administrators with the written consent or approval leases 
: : p : F heth heretofore 
of the Official Guardian prior to the passing of this Act, whether pees 
ihe probate of the will of the testator or letters af administration firmed. 
to the estate of the ittestate have been taken out before or after 


the expiration of a year after the death of the testator or intestate, 
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Rev. Stat. shall be valid as respects all the heirs or devisees, whether infants 
c. 127. or of full age, far or on behalf of whom the consent of the Official 
Guardian has been obtained, and sales of land by executors and 
administrators in other cases made prior to the passing of thie Act, 
shall be adjudicated upon in like manner as is provided in sub-section 
3 of section 17 of The Devolution of Estates Act, and shall be valid 
unless questioned in an action within one year from the passing of 


this Act, except in any case where, under The Devolution of Estates . 


Act, the approval of the Official Guardian was required and was not | 


obtained. 


Accept- 7. Where prior to the passing of this Act there has been 
aan ey a sale by executors or administrators, no infant being concerned 
eneficia 
tobea con- been obtained, but the person, or one of the persons, beneficially 
acai entitled has received and accepted, ar shall hereafter receive and 
made pri- accept, his share or supposed share of the purchase money, such 


or to Act. acceptance shall be deemed a confirmation of the sale as reSpects 
such person. 


Rev. Stat. 8. Sub-section 1 of section 16 of the said Devolution of Estates 
eg s 16 Act is amended by adding the following clause thereto: 
.-8. 1, 
amended. 
(a) The said administrators and executors shall] also have power 


reyes of with the concurrence of the persons beneficially entitled thereto, or 
among per- With the approval of the Official Guardian where there are infants. 


ries Dene. lunatics, or non-concurring persons beneficially entitled, to divide 
bith eae en the estate of the deceased or any portion or portians thereof amongst 


the persons entitled thereto. 
Rev. Stat. 


ry and no consent or approval of the Official Guardian having . 





ce. 1278. 9. 9. Section 9 of the said Act is amended by striking out the word © 


” 


amended. “ hereinbefore 
section, and substituting therefor the word “ herein.” 


Rev. Stat. 10. Section 14 of the said Act is amended by striking out the 


where that word occurs in the first line of the said | 


c. 127. 8.14 words “twelve months” where they first occur in the said section | 


amended. ang substituting therefor the words “the proper time,” and by 


striking out the words “twelve months” where they occur the 
sccond time in the said section and substituting therefor the word 
“ periods.” 


Ravi Stat 11. Section 15 of the said Act is amended by striking out the 
A 197 15 words “twelve months’ where they first occur in the said section 
amended. and substituting therefor the words “the proper time,” and by 


striking aut the words “ after the expiration of twelve months from . 
the death of the testator or intestate”? and substituting therefor | 


the words “after the time within which the executors and adminis- 
trators might without any consent, order, or certificate have cegis- 
tered a caution.” 


! 
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12. (1) Real estate of persons who have died on or after the first Real estate 
lay of July, 1886, and before the fourth day of May, 1891, which Of persons 
ias not already been dispased of or conveyed by the executors or perdi ae 
idministrators of such persons, shall at the expiration of one year July, 1886 
‘rom the passing of this Act be deemed thenceforward to be vested May, 1801 
n the devisees or heirs beneficially entitled thereto (or their assigns, ; 
is the case may be), without any conveyance by the executors or 
idiministraters, unless within. the said year such executors or admin- 
strutors shall have caused to be registered a caution as authorized 
u respect of the real estate of persons dying after the said fourth 
Iny of May, 1891, by the Act passed in the fifty-fourth year of 
ier late Majesty’s reign, intituled An Act Respecting the Sale of 
Real Estate by Executors and Administrators. 


(2) In case of such caution being so registered, this section shall 
iat apply to the real estate referred to therein for twelve months 
rom the time of such registration ee from the time of the regis- 
ration of the last of such cautions, if more than one are registered. 


(3) This section shall be applicable, notwithstanding a grant of 
rrobate of the will of the deceased ar of administration to his estate 
nay not have been made prior ta the expiration of the said period. 
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APPENDIX VII. 


R. S. O. 1897, CHAPTER 24. 


An Act to provide tor the Payment of Succession Duties 
in Certain Cases. 


Alterations or Additions made since Revised Statute are in Italics. 


Whereas this Province expends very large sums annually for 
asylums for the insane and idiots, and for institutions for the blind and 
for ceaf mutes, and towards the support of hospitals and other 
charities, and it is expedient to provide a fund for defraying part of 
the said expenditure by a succession duty on certain estates of persons 
dying as hereinafter mentioned ; 

a 


Therefore Her Majesty, by and with the advice and consent of the 
Legislative Assembly of the Province of Ontario, enacts as follows :— 


1. This Act may be cited as ‘* The Succession Duty Act,” and sha}! 
apply to the estates cf persons dying on or after the first day of July. 
1802, unless where it is herein otherwise expressly divided. R. S. O. 
18Y¥7 c. 24, 8. 1. 


2. The word “property” in this Act includes real and persona] 
property of every description, and every estate or interest therein 
capable of being devised or bequeathed by will or of passing on the 


death of the owner to his heirs or personal representatives. R. S. O. 
18¥7 ¢c. 24, s. 2. 


(2) The phrase “ aggregate value"’ means the value of the property 
before any debts or other allowances or eremptions are deducted there- 
from, 


(3) “ Duttable value” means the value of the property after the 
debts or other allowances or cremptions authorized by this Act are 
deducted. This and the nert preceding sub-section shall be deemed 
and construed to declare the late of the Province as the sage cristed 
on and has eristed since the fourteenth day of April, 1892, but akail 
not apply so as to affect any judgment of the High Court giren before 
the passing of this Act, nor to any case now pending before the 
Treasury Department, nor to cases which have arisen or hare been 
acttled before the passing of this Act. 


See Ross v. The Queen, 32 O. R. 143. Affirmed in Appeal, ier | 
April, 1901. | 
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(4) In determining the dutiable value of the estate of a deceased Allacing 
Pcréon for purposes of the payment of succession duty hereunder, the hacer 
value shall be taken as at the date of the death of the deceased, and ales of 
allowance shall be made for reasonable funeral erpenses and for his estate. 
debts and incumbrances; and any debt or incumbrance for which an as 
allowance is made shall be deducted from the value of the land teed a 
Other subjects of property; but an allowonce shall not be made— 1894, 8.7 (1) 

(a) For debts incurred by the deceased, or incumbrances created 
by a disposition made by the deceased, unless such debts or 
incumbrances were incurred or created bona fide for full 
Consideration in money or money's scorth tcholly for the 


deceased’s own use and bencfit, and take effect out of hie 
interest ; nor 2 


(b) For any debt in respect whereof there is a right to reimburse- 
ment from any other estate or person, unless such reim- 
bursement cannot be obtained; nor 


(c) More than once for the same debt or incumbrance charged 
upon different portions of the estate; nor 


(d) Shall any allowance or reduction be made for the erpenses 
of administration of the estate (except surrogate fees) or 
execution of any trust created by the will of a testator. 


The above sub-sections (2), (3), (4), (a), (b), (ec), (d), were added 
by scction 3 of chapter 8 Acts of 1901. 


3. This Act shall not apply :— When Act 


1. To any estate the value of which, after the allowances author- shall not 
ized by this Act, does not exceed $10,000; nor 2. To property given eee 
devised or bequeathed for religious, charitable, or educational pur- 
poses; nor 3. To property passing under a will, intestacy or other- 
wise, to or for the use of the father, mother. husband, wife, child, 
grandchild, daughter-in-law or son-in-law of the deceased where the 
aggregate value of the prcperty of the deceased does not exceed 
$100,009 in value. RK. S. O. 1897 ¢. 24, 8. 3. 


The word: in italics were by section 4 of the Act of 1901 sub- 
stituted for the words “* payment of debts and erpenses of administra- 
tion,’’ which were in the Itevised Statute. 


4. (1) Save as aforesaid, the following property shall be subject Proreaey 
to a succession duty as hereinafter provided, to be paid for the use ljable to 
of the Province over and above the fees payable under the Surrogate succesion 
Courts Act. duty. 


(a) All property situate within this Province and any interest coer 
therein or income therefrom, whether the deceased person Reece 
owning or entitled thereto was domiciled in Ontario at the province. 
time of his death or was domiciled elsewhere, and all movable 


Property 
voluntar- 
ily trans- 
ferred in 
contempla- 
tion of 
death. 


Donationes 
mortis 
causa 

or volun. 
tary dispo- 
sitions 
made with- 
in twelve 
months 
before 
death, etc. 
Imp. Acts 
44 Vict. ¢. 
TEP LT Bef 
(2) and 52 
Vict. ¢. 7, 
8. 11 (1881 
and 1889). 
adupted by 
sec, 2 (Ic.) 
af {mp. 
Finance 
Act 1894. 
Property 
transfer- 
red by 
owner to 
himeelf 
jointly 
with some 
other 
person. 
Same refer- 
ence as (c). 
Property 
passing 
under set- 
tlement. 
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or personal property locally situate out of this Province and 
any interest therein where the owner was domiciled in this 
Province at the time of his death, whether such property 
passes by will or intestacy. 

The words in italics in this clause were addcd by section 6 (1) of 
the Act of 1901. The words “ passing by will or intestacy” 
in the Revised Statute were struck out and the words in 
italics substituted. 


See Attorney-General v. Newman, 31 O. R. 340. 


By section 6 (2) of chapter 12 of the Ontario Statutes, 1902, the 
words “or personal” were inserted as they now appear, 


(6) All property situate-as aforesaid or any interest therein or 
income therefrom, which shall be voluntarily transferred by 
deed, grant, bargain, sale or gift made in contemplation of 
the death of the grantor, bargainor, vendor or donor, or 
made or intended to take effect, in possersion or enjoyment 
after such death, to any person in trust or otherwise, or 
by reason whereof any person shall become beneficially 
entitled in possession or expectancy to any property, or 
the income thereof. 

(c) Any property taken as a donatio mortis causa made by any 
person dying on or after the 7th day of April, 1896, or 
taken under a disposition made by any person so dying, pur- 
porting to operate as an immediate gift inter vivos, whether 
by way of transfer, delivery, declaration of trust, or other- 
wise, which shall not have been bona fide made twelve 
months before the death of the deceased, including property 
taken under any gift, whenever made, of which property 
bona fide possession and enjoyment shall not have been 
assumed by the donee immediately upon the gift and thence- 
forward retained to the entire exclusion of the donor, or 
of any benefit to him by contract or otherwise. 


(d) Any property which a person dying on or after the 7th day 
of April, 1896, having been absolutely entitled thereto, has 
caused, or may cause to be transferred to, or vested in 
himself, and any other person jointly, whether by disposi- 
tion or otherwise, so that the beneficial interest therein, 
or in some part thereof, passes or accrues by survivorship 
on his death to such other person, including also any pur- 
chase or investment effected by the person who was abso- 
lutely entitled to the property either by himself-alone, or 
in concert, or Dy arrangement with any other person. } 

(c) Any property passing under any past or future settlement, 
including any trust, whether expressed in writing or other- 
wise, and if contained in a deed or other instrument effect- 
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ing the settlement, whether such deed or other instrument Same refer- 
was made for valuable consideration or not as between the ©! @ (c). 
settlor and any other person, made by any person dying on 

or after the 7th day of April, 1896, by deed or other in- 

strument not taking effect as a will, whereby an interest 

in such property or the proceeds of sale thereof for life, or 

any other period, determinable by reference to death, is 

reserved either expressly or by implication to the settlor, 

or whereby the settlor may have reserved to himself, the 

right by the exercise of any power to restore to himself, or 

to reclaim the absolute interest in such property or the pro- 

ceeds of sale thereof, or to otherwise resettle the same 

or any part thereof; 


(f) Any annuity or other interest purchased or provided by any Annuities, 
person dying on or after the 7th day of April, 1896, either &- 
by himself alone or in concert or by arrangement with any /mp. Fi- 
other person, to the extent of the beneficial interest 1894, one 
accruing or arising by survivorship or otherwise on the (1d). r 
death of the deceased. 

{g) Any property of which a person dying after the coming into Property 
force of this scction was at the time of his death competent eerie 
to dispose; and a person shall be deemed competent to dis- was com. 
pose of property if he has such an cstate or interest therein Patent to 
or such general or limited power as would if he were sui Nallote 
juris enable him to dispose of the property as he thinks duty. 
fit, or to dispose of the same for the benefit of 
his children or some of them, whether the power is exer- Imp. Ft- 
cisable by instrument inter vivos or by will or both, in- 19h. 900 
cluding the power exercisable by a tenant in tail whether 22 : 2a, 2c. 
in possession or not, but crclusive of any power ezercis- 
able tn a fiductary capacity under a dtsposition not made 
by himself or as mortgagee. A disposition taking effect 
out of the interest of the person so dying shall be deemed 
to have becn made by him whether the concurrence of any 
other person was or wus not reyuircd. Money which a 
person has «a general power to charge on property shall 
be deemed to be property of which he has the power to 
dispose, 

Any succession, estate, income or tnterest, which formed the sub- 
ject of a power of appointment, whether such power is 
general or absolute, or is spectal or limited, shall for 
purposes of this Act be deemed to be derived from the 
donor of the power. 

Clause g was added to the Revised Statute by section 11 of chapter 
9 of the Acts of 1899, and was amended by section 6 (2) 


of the Acts of 1901. 
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s, 32 (3). 
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words. 
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(h) Any estate in dower or by the curtesy tn any land of the 
person so dying to which the wife or husband of the deceased become 
entitled on the deccase of such person. 

The above clause (h) was added to the Revised Statute by sections 
1! of the Act of 1899. 

(2) The descriptions of properties in clauses (c), (d), (ed, (f!, 
(g) and (h), shall not be construed to restrict the generality of the 
descriptions contained in clauses (a) and (b). 

A restriction of “property” to ‘property situated within thu 
Province’ which was made by sub-section (2) as tt stood in the Re- 
vised Statute, is also struck out by scctton 6 (3) of the Act of 1901. 
For neto meaning of “ property” see section 2 above and also 4, (1) 


(a) above. 
I'he references (f), (g) and’ (h) tere inserted by 6 (3) of the 
Ac: of 1901, 


(3) Where the oggregate value of the property of the deceased 
exceeds $100,000, and passes in manner aforesaid, either in whole or 
in part, to or for the benefit of the father, mother, husband, wife 
child, grand-child, or other lineal descendant or daughter-in-law or 
son-in-law of the deceased or to any person or persons adopted before 
the: age of twelve years by the deceased as his child or children, or to 
any infant to whom deceased for not less than ten years prior to 
his death stood in the acknowledged relation of parent, the same or 
so much thereof as so passes (as the case may be) shall be subject to a 
duty of $2.50 for every $100 of the value. 

The words in italics were inserted by 6 (4) of the Act of 19012. 

(4) Where the aggregate value of the property exceeds $200,000. 


‘the whole property which passes as aforesaid shall be subject to a 


duty of $5 for every $100 of the value. R. S. O. 1897 c. 24, s. 4 (4). 

(5) Where the value of the property of the deceased exceeds 
$10,000, so much thereof as passes to or for the benefit of the grand- 
father or grandmother or any other lineal ancestor of the deceased, 
except the father and mother, or to any brother or sister of the de 
ceased, or to any descendants of such brother or sister, or to a brother 
or sister of the father or mother of the deceased, or of any descendant 
of such last mentioned brother or sister, shall be subject to a duty 
of $F, for every $100 of the value. R.S. O. 1897, c. 24, 8. 4 (5). 

(G) Where the value of the property of the deceased exceeds 
$10,000, and any part thereof passes to or for the benefit of any per- 
sol in any other degree of collateral consanguinity to the deceased 
than is above described, or to or for the benefit of any stranger in 
blood to the deceased, save as hereinbefore provided for, the same 
shall be subject to a duty of $10 for $100 of the value. KR. S. O. 
Istit, c. 24, %. 4 (6). 

(7) Provided that where the whole value of any property devised. 
bequeathed or passing to any one person under a will or intestac+ 


does not exceed $200, the same shall be exempt from payment of the | 


duty imposed by this séction. R. S. O. 1897 ec. 24, 8. 4 (7). 


| 
| 
| 
| 
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(8) Provided also that any portion of the estate of any deceased 
person, whether at the time of his death such person was domiciled in 
the Province of Ontario or was domiciled elsewhere, which is brought 
into the Province by the executors or administrators of the estate to be 
administered or distributed in this Province, shall be liable to the duty 
hereinbefore imposed; but if any succession or legacy duty or tax 
has been paid upon such property elsewhere than in Ontario, and such 
duty or tax is equal to or greater than the duty payable on property 
in this Province, no duty shall be payable thereon in this Province, and 
if the duty or tax so paid elsewhere is less than the duty payable 
on property in this Province, then the property upon which such duty 
or tax has been paid elsewhere shall be subject to the payment of such 
portion only of the succession duty provided for in the preceding sub- 
sections of tbis section as will equal the difference between the duties 
payable under this Act with respect to property in the Province of 
Ontario and the duty or tax so paid elsewhere. R. S. O. 1897 c. 24, 
s. 4 (8). 
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(9) In case an executor or administrator shall in order to escape Personal 
payment of succession duty, imposed by this Act, distribute any part liability of 


of the said estate without bringing the same into this Province, such 
executor or administrator shall be liable personally to pay to Her 
Majesty the amount of the duty which would have been payable had the 


executors. 


assets so distributed been brought within this Province. Provided yoviso, 


that this sub-section shall not apply to payments made to persons 
domiciled without the Province out of assets situate without the Pro- 
vince. R. S. O. 1897 c. 24, s. 4 (9). 


(10) Nothing herein contained shall render liable for duty any 
property bona fide transferred for a consideration that is of a value 
substantially equivalent to the property transferred. R. S. O. 1897 c. 
24, 3. 4 (10). 


5. (1) An executor or administrator applying for letters probate § yeoutors 
or letters of administration to the estate of a deceased person shall, etc., to file. 


before the issue of letters probate or administration to him, make and 


inventory 
and bonds 


file with the Surrogate Registrar a full, true and correct statement for pay- 


under oath showing: 

(a) A full itemized inventory of all the property of the deceased 
person and the market value thereof, and 

(&) The several persons to whom the same will pass under the 
will or intestacy and the degree of relationship, if any, in which they 
stand to the deceased; and the executor or administrator shall before 
the issue of letters probate or letters of administration deliver to the 
Surrogate Registrar a bond in a penal sum equal to ten per centum 
of the sworn value of the property of the deceased person liable, or 
which may become liable, to succession duty, executed by himself and 


ment of 
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two sureties, to be approved by the Registrar, conditioned for the 
due payment to Her Majesty of any duty to which the property com- 
ing to the hands of such executor or administrator of the deceased may 
be found liable. R. S. O. 1897 c. 24, 8. 5 (1). © 


(2) This section shall not apply to estates in respect of which no 
succession duty is payable. R. 8. O. 1897 c. 24, 8. 5 (2). 


(3) Where property passes on the death of the deceased and no 
executor or administrator can be made accountable for succession duty 
in respect of such property, every person to whom any property 80 
passes for any beneficial interest in possession, and also, to the ex- 
tent of the property actually received or disposed of by him, every 
trustee, guardian, committee or other person in whom any interest 
in the property so passing, or the management thereof, is at any time 
vested, and every person in whom the same is vested in possession by 
alienation or other derivative title shall be accountable for the suc- 
cession duty on the property, and shall, within two months after the 
death of the deceased, or such later time as the Treasurer of the Pro- 
vince for the time being shall allow, deliver to the Surrogate Registrar 
of the county in which the said property is situate, and verify an ac- 
count to the best of his knowledge and belief of the property. R. 8. 
VU. 1897 c. 24, 8. 5 (3). 


6. In case the Treasurer of the Province is not satisfied with the 
value so sworn to, or with the correctness of the said inventory, the 
Surrogate Registrar of the county in which any property subject 
to the payment of the said duty is situate shall at the instance of the 
Provincial Treasurer, his solicitor or agent, direct in writing that the 
Sheriff of the County shall make a valuation and appraise the said 
property, and also appraise any property alleged to bave been impro- 
perly omitted from the said inventory. R. 8. O. 1897 c. 24, s. 6. 


7. In such case the Sheriff shal] forthwith give due and sufficient 
written notice to the executors and administrators and to such other 
persons as the Surrogate Registrar may by order direct of the time and 
place at which he will appraise the property included in the inventors, 
or any property which in the opinion of the Provincial Treasurer, his 
solicitor or agent, should be included therein, and shall appraise the 
same accordingly at its fair market value, and make a report thereof 
in writing to the Surrogate Registrar, together with such other facts 
in relation thereto, as the Surrogate Registrar may by order require, 
and such report shall be filed in the office of the Surrogate Registrar, 
and for the purposes of the said enquiry and appraisement the said 
Sheriff shall have all the powers which may be conferred upon Commis- 
sioners under the Act respecting enquiries concerning Public Matters. 
The Sheriff shall be entitled to receive the sum of $5 per diem for 
services performed under this Act, and his actual and necessary 
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ravelling expenses, and the same shall be paid to him by the Treasurer Rev. Stat. 
€ the Province. R. 8. O. 1897, c. 24, 8. 7. c. 19. 


8. Where the Provincial Treasurer, his solicitor or agent and the ygode of 
‘ther parties interested do not agree thereon, the Surrogate Registrar assessing 
hall assess and fix the cash value at the date of the death of the de- Patiacy 
‘eased of all estates, interests, annuities and life estates or terms of duty. 
years growing out of such estate, and the duty to which the same is 
jable, and shall immediately give notice thereof, by registered letter 
to such parties as by the rules of the High Court would be entitled 
:0 notice in respect of like interests in an analogous proceeding; and 
che Surrogate Kegistrar may appoint for the purpose of this Act a 
guardian for infants who have no guardians; and the value of every 
future or contingent or limited estate, income or interest in respect of 
which the duty is payable under this Act shall, for the purposes of 
this Act, be determined by the rule, method and standards of mortality 
and of value which are employed by the Provincial Inspector of Insur- 
ance in ascertaining the value of policies of life insurance and an- 
nuities for the determination of the liabilities of life insurance com- 
Panies, save that the rate of interest to be taken for all purposcs of 
computations under this scction shall be four per cent. per annum; 
and the Inspector of Insurance shall, on the application of any Surro- 
gate Registrar, determine the value of such future or contingent or 
limited estate, income or interest, upon the facts contained in such 
application and certify the same to the Surrogate Registrar, and his 
certificate shall be conclusive as to the matters dealt with therein. 
kK. S. OU. 1897 c. 24, 5. 8. 


The words in italics were Ly 7 (1) (2) of the Act of 1901, inserted 
as amendments in substitution for other swords. 


9. Any person dissatisfied with the appraisement or assessment may Appeal 
appeal therefrom to the Surrogate Judge of the county within thirty from ap- 
days after the making and filing of such assessment and upon such | Sema 
appeal the said Judge sball have jurisdiction to determine all questions ment. 
of valuation and of the liability of the appraised estate or any part 
thereof for such duty and the decision of the Surrogate Judge shall be 
final unless the property in respect of which such appeal is taken shall 
excecid in value the sum of $10,000, when a further anporl hall lie from 
the decision of the Surrogate Judge to a Judge of the High Court and 
from such Judge of the High Court to the Court of Appeal, whose de- 
cision shall be final. R. S. O, 1897 c. 24, s. 9. 


10. This section is repcaled by section 5 of the Act of 1901. 


11. Section 11 is repealed ty section 8 of the Act of 1901, crcept 
as to estates which became dutiable before the passing of the Act of 
1901 (15th April, 1901) and the following scction is substituted there- 
for. y 
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11. (1) Where the dutiable property (real or personal) includes 


any future or contingent catate, income or interest, the duty om such 


1894, sec.7 estate, income or intercat may be paid within the time limited by sub- 


(6) (a) (0). 


Duty paid 
on future 
on contin. 
gent estate 
meome or 
interest 
may be 
charged 
thereon, 


When no 
person tx 
entitled to 


section I of section 12; and, where so paid, the duty shall be on the 


value of such estatc, income or interest, computed under section 8 as at 
the death of the deccascd. By consent of the Provincial Treasurer out 
awcriting, duty may be paid after the time so limited and before such 
estatc, income or interest comes into possession; but in event of such 
consent, the duty shall then be on a value not less in any erent than 


the value of such catate, income or intercst computed under section 8 


as at the dato when the duty ts paid; and no deduction shall be made 
for duty paid or payable on any prior estate, income or interest. 


The duty on any future or contingcnt estate, inccme, or interest, 


if not sooner paid (as in this sub-section provided) shall be payalls 


forthwith when such estate, income or interest comes into 
possession, in which casc the duty shall be on the valuc computed under 


section 8 as at the date of auch coming into possession; and no dedsc- 


tion shall be made for duty paid or payable on any prtor estate, in- 
come or interest. Cf. R. S. O. 1897 c. 24, 8. 11 (1). 


(2) Where the duty on any future or contingent estate, income or 
interest has becn paid by the crecutor, administrator or trustce before 
such estate, income or intercst comcs into posscssion, the duty so pad 
shall be charged on such future or comtingcent estate, income or interest. 
and shall be repatd with intercst at the rate mentioned in section ». 
to the executor, administrator or trustee, as the case may be, by the 
person who is to become entitled to auch future or contingent catsic, | 
income or interest; and if not sooner repaid shall then be repaid at 
the time achen such estate, income or interest comes into possession. 
Rh. S. O. 1897 c. 24, 8. 11 (5), part. 


(3) Where in reapect of any future or contingent estate or interest, 
there ts no person beneficially entitled to the present income or ea- 


the present joyment, or where there is some part thercof to which there is a0 per- 


enjoyment 


of a future 


aon so entitled, the duty on such future or contingent estate or émterest, 


or conting- or on part thereof, as the casc may be, shall be payable az tn eections 


ent estate, 


Commnut- 
tng duties 
on future 
estitlea or 
intereals, 


11 and 12 provided. R.S. O. 1897 c. 24, 8. 11 (2). 


(4) Nottcithstanding the duty may under this section not be pey- 
able unttl the time when the right of possession or actual enjoyment 
accrucs, any exccutor, administrator, guardian, or trustee, or person 
owning a prior interest when such erccutor, administrator, guardian, 
or truatec, or person has the custody or control of the property, mes 
agree upon or commute for a present payment out of the property 
in discharge of the said duty; and the Treasurer of the Province may, 
upon the application of any such person, commute the succession duty, | 
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wohich would or might, but for the commutation, become payable in re- Compare 
spect of such interest, for a certain sum to be presently paid, and for sec. 12 of 
-determining that sum shall cause a present value to be set upon cuch Pale 
duty, regard being had to the contingencies affecting the liability to and 1894. ‘ 
rate and amount of such duty and intercst ; and on the receipt of such 


sum the Treasurer shall give a certificate of discharge from such duty. 
Ft. S. O. 1897 c. 24, 8. 11 (3). 


See note at head of this section. 


12.—(1) The duties imposed by this Act, unless otherwise herein Duties to 
provided for, shall be due and payable at the death of the deceased, or be payable 
within eighteen months thereafter, and if the same are paid within Ree 
eighteen months no interest shall be charged or collected thereon, but from the 
if not so paid interest at the rate of six per centum per annum from sa 
the death of the deceased shall be charged and collected, and such 
duties together with the interest thereon shal] be and remain a lien 
upon the property in respect to which they are payable until the same 
is paid. Provided that the duty chargeable upon any legacy given by Proviso. 
way of annuity whether for life or otherwise, shall be paid by four 
equal payments, .the first of which payments of duty shall be made 
before or on completing payment of the first year’s annuity, and the 
three othera of such payments of duty shall be made in like manner 
successively, before or on completing the rcepective payments of the 
three succeeding years’ annuity respectively. Incase the annuitant dies 
before the crpiration of the said four years only payment of instalments 
achich fall due before his death shall be required. R. S. O. 1897 c. 24, 

e IL (4%: 


The proviso in italics was added by scction 9 (1) of the Act of 
1901. 


A. Ihe Lieutenant-Governor-in-Council upon its being proved to Extension 
his satisfaction that payment of the duty within the time limited by of time for 
sub-section 1 of this section, would be unduly onerous on the cstate, Fen: 
may, by Order-in-Council, so extend the time for the payment of the 
said duty as shall appear just and reasonable; and the duty shall be 
due and payable as in the said Order-in-Council set forth. R. 8. O. 

1897 c. 24. 8. 11 (5), part Cf. section 13. 


Clause A was added by 9 (2)of the Act of 1901. 


(2) The Treasurer of the Province on being satisfied that the full Certificate 
amount of succession duty has been or will be paid in respect of an of dis- 
estate or any part thereof, shall, if required by the person accounting be ee 
for the duty, give a certificate to that effect, which shall discharge by Provin- 
from any further claim for succession duty the property shown by the cial Trea- 
certificate to form the estate, or such part thereof, as the case may heads 


be. R. S. O. 1897 c. 24, 8. 12 (2). 
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Certiticate (3) Such certificate shall not discharge any person or property 

not adis- from succession duty in case of fraud or failure to disclose material 

share: is facts, and shall not affect the rate of duty payable in respect of any 

fraud, etc. property afterwards shown to have passed on the death, and the duty 
in respect of such property shall be at such rate as would be payable 
if the value thereof were added to the value of the property, in re- 
spect of which duty has been already accounted for, provided the said 
Treasurer may in his discretion decline to grant such certificate until 
the expiration of one year from the death of the deceased testator or 
intestate as the case may be. 


The proviso in italics was added by section 9 (3) of the Act of 
1901. 


Except as (4) Provided, however, that a certificate purporting to be a dis- 
ete charge of the whole succession duty payable in respect of any property 
chaser. included in the certificate shall exonerate from the duty a bona fide 

purchaser for valuable consideration without notice, notwithstanding 


any such fraud or failure. R. S. O. 1897 c. 24, s. 12 (4). 


Extension 13. The Surrogate Judge may make an order upon the application 
of a ae of any person liable for the payment of said duty, extending the time 
er duty: fixed by law for payment thereof where it appears to such Judge that 
payment within the time prescribed by this Act is impossible owing 
to some cause over which the person Jiable has no control. R. S. QO. 


1897 c. 24, s. 13. 


Admmin- 14. Any administrator, executor or trustee having in charge or 
pects trust, any estate, legacy or property subject to the said duty shall 
ductduty deduct the duty therefrom, or collect the duty thereon upon the ap- 


before de- praised value thereof from the person entitled to such property, and 


ee he shall not deliver any property subject to duty to any person until 
he has collected the duty thereon. KR. S. O. 1897 c. 24, s. 14. 
Paweeto 15. Executors, administrators and trustees shall have power to sell 


fel ee so much of the property of the deceased as will enable them to pay 
of date. the said duty in the same manner as they may by law do for the pay- 


ment of debts of the testator or intestate. Kt. S. O. 1897 c. 24, s 15. 


Duty to 16. Every sum of money retained by an executor, administrator or 

be paid ie trustee, or paid into his hands for the duty on any property, shall be 

Tees paid by him forthwith to the Treasurer of the Province, or as he may 
direct. R. S. O. 1897 c. 24, 8. 16. 


Refunding 17. Where any debts shall be proved against the estate ap a de- 


duty upon ceased person, after the paym i istributi 
anys ie i aging A yment of legacies or distribution ef property 
quent pay- rom whic the duty has been deducted, or upon which it has been 


~ 


mans af paid. and a refund is made by the legatee, devisee, heir or next of kin, 
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@ proportion of the duty so paid shall be repaid to him by the executor, 
administrator or trustee, if such duty has not been paid to the Trea- 


surer of the Province, or by the Treasurer if it has been so paid. 
R. S. 0. 1897 ¢. 24, 8. 17. 


18. If it appears to the Surrogate Judge that any duty accruing Mode of 

ynder this Act has not been paid according to law, he shall make enforcing: 
é F 2 A . payment. 

an order directing the persons interested in the property liable to the of duty. 
duty to appear before the Court on a day certain to be therein named 
and show cause why ¢eaid duty should not be paid. The service of such 
order and the time, manner and proof thereof, and fees therefor, and 
the hearing and determining thereon, and the enforcement of the 
judgment of the Court thereon shall be according to the practice in or 
upon the enforcement of a judgment of the High Court. R. 8S. O. 
1897 c. 24, s. 18. 


19. The costs of all such proceedings shall be in the discretion Cogts, 
of the Court or Judge and shall be upon the County Court scale unless 
and until] another tariff shall be provided, save as to the costs of an 
appeal and then upon the scale of the Court appealed to. R.S. O. 1897 
ec. 24, 8. 19. 


20. Any action, matter or proceeding by or against the Province Limitation 
in respect of duties or claims arising upon or out of any succession, of actions. 
shall be commenced within six years from the time when such duties 
or claims became payable. R. S. O. 1897 c. 24, s. 20. 


21. The Judges and Registrars of the several Surrogate Courts y,, ot 
shall be entitled to take for the performance of duties and services Judges _ 
under this Act, similar fees to those payable to them under and by end Resies 
virtue of The Surrogate Courts Act and the Surrogate Court rules 
for similar proceedings, and section 83 of such Act shall apply to the Revieed 
fees payable under this Act to the Surrogate Judge. R. S. O. 1897 Sigeebea 
ec. 24, s. 21. : 


22. The Lieutenant-Governor-in-Counci] may make regulations for Titer 
carrying into effect the provisions of this Act, and such regulations ant (oy- 


shall be laid before the Legislative Assembly forthwith, if the Legis- ernor-in- 

3 oes r : : F unci) 
Jature is in session at the date of such regulations, and if the Legisla- may make 
ture is not in session such regulations shall be laid before the House regula- 
within the first seven days of the session next after the same are made. "0% 


R. 8. O. 1897 c. 24, 8. 22. 
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APPENDIX VIII. 


ONTARIO STATUTES, 1899, c. 9. 


An Act amending Succession Duties Act. 


ER MAJESTY, by and with the advice and consent of the 
H Legislative Assembly of the Pravince of Ontario, enacts as 


follows:— 


Recovery 1. Any sum paynb!e under The Succession Duty Act shall be 
of succes- recoverable with full costs of suit ax a debt due to Her Majesty from 
oe ree any person liable therefor by action in any caurt of competent juris- 
Stat. c. 24, diction and it shall not in any case be necessary to take the procecd- 


ny aes ings authorized by sections 6 to 10 of the said Act. 


Matters to 2. The High Court shall also have jurisdiction to determine 
be deter- what property is liuble ta duty under the said Act, the amount 
mined by : : : 

High thereof and the time or times when the same is payable, and mar 
Conrt in itself or through any referee exercise any of the powers which by the 


action. P : . 
said sections 6 to 10 are conferred upon any officer or person. 


Action 3. Subject to the discretion of the Court as to costs, an action 
may be may be brought for any of the purposes in this Act mentioned not- 


brought 
before withstanding the time for the payment of the duty has not arrived. 


time for 
payment 
of duty. 


Peodint 4. In every such action Her Majesty’s Attorney-General shall 
tion of have the same right either before or after the trial to require the 
aaa at: pracuction of documents, to examine parties or witnesses or to take 
amination 8uch other proceedings in aid of the action as a plaintiff has or may 
of wit- take in an ordinary action. 
nesses, etc. 
Ordering 5. Where for the better determining any question raiged in 
ba any such action the Court deems it advisable to order the trial of 
an issue or issues it may give such directions in tBae behalf as it 
deems expedient. 
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6. In case the Caurt shall think fit at any time to direct a References 
reference such reference need not be to a surrogate court registrar 


or to a sheriff, but may be to an officer of the Court as provided by 
The Judicature Act. 


7. An appeal shall lie in an action brought under this Act Appeals in 
wherever an appeal would lie if the action were between subject and Bice Act 
subject and to the like tribunal. 


8. Where any property which has, previous to the death of a 
person whose estate is subject to duty, been conveyed or transferred Declarant 
to some other person, is declared liable to duty, the Court may declare tion as to 
the duty to be a lien upon the property and may make such declara- sia piLty e 
tion although the amount of such duty has not been ascertained, ea M 
and where any property which, had it remained in the hands of the ferred be- 
: fore death. 
person to whom or for whose benefit it was conveyed or transferred 
by such deceased person, would have been liable to duty, has been 
conveyed or transferred to any purchaser for valuable considera- 
tion, the Court may direct the person to wham or for whose benefit 
the said property was conveyed or transferred by such deceased per- 
son ag aforesaid to pay the amount of the duty to which such pro- 


perty would have been subject as aforesaid. 





9. In case it is claimed that any land or money secured by any Rect 
rorteage or charge upan land is subject to duty the Provincial tion of 
Treasurer or the Solicitor to the Treasury acting in his behalf may caution. 
when decmed necessary cause to he registered in the proper registry 
office. or if the land is registered under The Land Titles Act in the Rev. Stat. 
proper office of land titles. rn caution stating that succession duty c. 138. 
is claimed by the Provincial Treasurer in respect of the said land, 
mortgage ar charge on account of the death of the deceased, naming 
him. and any subsequent dealing with such land. mortgage or 
charge snall be snbject to the lien for such duty, but nothing herein 
contained shall affect the rights of the Crown to claim a lien inde- 
pendently of the said caution. 


10. The preceding sectians shall apply to the estates of all Retrospac- 
Persons in resnect of which the duty is claimed, whether such per- tive opera- 


‘ : : tion o 
sons have dicd before or shall die after the passing of this Act. preceding 
11. Section 4 of The Succersion Duty Act is amended by insert- aie 
ing the following as clauses (7) and (h) of sub-section 1. c. 24, 6. 4 
amended. 
12. In determining for the purposes of sub-sections 3 to 6 of Agrregate 


; value of 
section 4 of The Succession Duty Act the aggregate value of the pro- oyrate— 


perty of any person dying after this section takes effect, the value property 


of his property situate autside of this Province shall be ppelaved as anh 
well as the value of the property situate within this Province. to be in- 


cluded. 
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Foreign 13. No foreign executor or administrator shall assign or trans- 
stem fer any stacks or shares in this Province standing in the name of a 
transfer deceased person or ia trust for him which are liable to pay succes- 
pegelrs sion duty, until such duty is paid to the Treasurer of the Province 
duty paid. or security given as required by section 5 of the said Act, and any 

corporation allowing a transfer of any stocks or shares contrary to 


this sectian shal! be liable to pay the duty payable in respect thereof. 


Remedies 14. Section 8 of The Succession Duty Act is amended. Sce page 


ou 469d. Section printed as amended. 
to those 
under 15. The remedies herein provided shall be in addition ta those 


ey Stat. provided by The Succession Duty Act. 
c. 


—— 
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ONTARIO STATUTES, 1901, c. 8. 


Amending Succession uty Act. 


3. Amended section 2 by adding sub-sections (2, 3, 4). These sub- Rev. Stat 


xections are printed ante page 464. c. 24, 8. 2. 

4. This section amended sub-section 1 of section 3, page 465. ah pat 

: : | ag 4 

: t ( 

5. Section 10 of main Act is repealed. Ravestat 

G. (1) This section amended p. (a) of sub-section (1) of sec- ae ee 

tion 4. c. 24,8. 4 

8.-8. 1 

(2) Amended clause (g) of sub-section (1) of section 4. amended. 
43) Amended sub-section 2 of section 4. 
(4) Amended sub-section 3 of section 4. 

All the above amendments are inserted at p. 467-8 ante. 

‘ Rev. Stat. 

7. (1) Amended section 8. rer 

(2) Further amended section 8, - amended. 


Amendments inserted, see p. 4690 ante. | 


8. Repealed section 11, save as to estates which became dutiable Rey. Stat. 
before the 15th April, 1901, and substituted a new sec- © Soh 
° ° ° A relea . 
tion for section 11, which is printed p. 469c ante, o 


9. (1) Amended sub-section 1 of section 12 by adding a proviso, Rev. Stat. 


which is printed p. 460d ante, ere 


(2) Further amended section 12 by adding above sub-section 
1, sub-section A., which is printed p. 409d ante. 


(3) Amended sub-section 3 of section 12. This amendment 
is printed p, 469e ante. 


ob 
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APPENDIX IX. 


REGULATIONS MADE BY ORDER OF HIS RONOUR 
THE LIEUTENANT-GOVERNOR IN COUWCIL 
FOR CARRYING INTO EFFECT THE SUCSES- 


SION DUTY ACT. 


1. On all applications far letters probate or letters of adminis- 
t.ation made to any Surrogate Court in Ontario, the applicant or 
applicants shall make and file with the Surrogate Registrar, at the 
time of filing the papers required by the practice of the Surrogate 
Courts, two duplicate original attidavits of value and relationship, 
with schedules annexed, in the farm numbered 1 hereunder. 


2. Such affidavits shall be made und filed in all cases without 
regard to the nature or value of the property of the deceased. 


3. The Surrogate Kegistrar shall forthwith ou receipt thereof 
forward one of such duplicate original affidavits to the Solicitor to 
the Treasury at the Succtssion Duty Office, Toronto, and shall at 
the same time furward to the Provincial Treasurer of (Ontario, 
Toranto, a notice in the form numbered 2 hereunder, 


4. The Solicitor to the Treasury sball upon receipt of the said 
u.ffidavit of value and relationship with schedwes annexed, determine 
whether in his opinion the property of the deceased is liable or may 
beconic liable to succession duty, and in case he cansiders the same 
to be so liable, or likely to become liable, require security to be 
given, which security may be given by boud in the form numbered 
3 hereunder. 


5. In cases where a bond is required to be given under the next 
preceding regulation, such bond shall be in a penal sum equal ta 
ten per centum of the sworn value of the property of the deceased 
person liable, or which may become liable, to succession duty, and 
shall be executed by the applicant, or allthe applicants in éase. there 
ig More than one, each af whom shall be bound in the whole amount 
of such bond, and two sureties to be approved by the Surrogate 
Registrar, who shall justify each in an Amount equal to the sum for 
which he is to be liable, and the aggregate shall equal the amount 
of the penalty af the bond, and such bond shall be conditioned for 
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the due payment to His Majesty of any duty to which the property 
coming to the hands of the said applicant or applicants may be 
found Hable. 


6. This bond is to be filed in the office of the Registrar of the 
Surragate Court to which application is made, and a certified copy 
thereof sent forthwith to the Solicitor to the Treasury at the Suc- 
cession Duty Office, Toronto. 


7. No letters probate or letters of udministration shal] issue 
withfut the consent in writing of the Solicitor to the Treasury or 
somyone deputed by the Treasurer to act for him. 


8. In cases where security has been given for the payment of 
succession duty as aforesnid, notice of any appointment for the 
possiug of the accounts of the executar or administrator shall be 
serve upon the Solicitor to the Treasury by the executor or admin- 
istrator or his solicitor, together with a copy af the accounts. 


9. One week’s notice of valuation and appraisement under section 
7 of the Act to all the parties interested or their solicitors ar agents 
before proceeding therewith shall prima facie be considered suf- 
ficient notice. 


10. All appointments of a guardian byw the Registrar must be made 
with the privity and consent of the Official Guardian. 


11. The fees payable under section 20. of the Act shall be the same 
ax those payable in contentious matters under The Surrogate Courts 
Act. 


12. The subjoined forms are to be followed as nearly as the circum- 
stences of each case allow. 


FORM 1—AFFIDAVIT OF VALUE AND RELATIONSHIP. 


This affidavit is to he made by ALL the persons applying for Letters. 


THI SUCCESSION DUTY ACT (ONTARIO). 


CANADA, 
PROVINCE OF ONTARIO. 


Ix THE SCRROGATE COURT OF THE 
OF 
In the matter of the Estate of 


Inte of the of , in the 


ea | Aannna-- a 
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I, 
make oath and say :— 
That a the applicant for letters 
to the estate of , who died on or about the 
day of , A.D. 190, domiciled in 
That have caused to be filed in the office of the Registrar 


uf the above named Court a petition praying that letters 
be granted to the estate of the said 
by the said Court. 


That have made full, careful and searching enquiry for the 
purpose of ascertaining what real and persona] property and effects 


the said was possessed of, or entitled to. — 


at the time of h death, together with the market value thereo? 
respectively. 


That have according to the best of knowledge, informa- 
tion and belief set forth in the Inventory herewith exhibited, marked 
“A,” a full, true and particular account of all the real and personal 





estate of the said , or of which the 
said was possessed, or to which he was . 
entitled at the time of h death, together with the market value | 


as at the date of death of each and every asset forming part of the 
suid real and personal estate and particularized in the said Inventory. 
The said Inventory includes al} real and personal estate over which 
the deceased had and exercised absolute power of appointment. The 
gross value of the said estate as at date of deceased’s death was 


That ~ have included in said Inventory every security, debt 
end sum of money outstanding due or payable to, or standing to the 
credit of the said deceased at the time of h death, and in esti- 
mating the value thereof have included all the interest due. 
payable, chargeable and accruing due thereon up to the death of the 
said deceased. 


That save and except what is set forth in the said Inventory the 
said was not, to the best of knowledge. 
information and belief, at the time of h death possessed of, or 
entitled to, any debt or sum of money, or any security, pledge or un- 
dertaking for the payment of any money to h on any account 
whatsoever, or to any leasehold or other personal estate, goods, 
chattels or effects in possession or reversion absolutely or contingently 
or otherwise howsoever. ; 


That in the said Inventory is included all the property of the 
said situate outside of this Province as well 
as the property situate within the Province. 
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That save and except what is set forth in the said Inventory 
the said was not, to the best of knowledge, 
information and belief, at the time of h death seized of, or en- 
titled to, any real estate in possession, remainder and reversion ab- 
solutely or contingently or otherwise howsoever. 


That to the best of knowledge, information and belief the 
said deceased did not voluntarily transfer by deed, grant or gift made 
in contemplation of h death, or made, or intended to take effect 
in. possession or enjoyment after h death, any property or any 
interest therein, or income therefrom to any person in trust or other- 
wise by reason whereof any person is or sha)] become beneficially 
entitled in possession or expectancy in or to the said property or in- 
ceme thereof. 


That to the best of knowledge, information and belief the 
deceased did not at any time within twelve months previous to the 
date of h death transfer by way of donatio mortis causa or 


Lurporting to operate as an immediate gift inter rivos whether by 
way of transfer, delivery, declaration of trust, or otherwise, any pro- 
perty whatsoever. 


That to the best of knowledge, information and belief, the 
said deceased did not at any time previous to the date of h death 
transfer any property of which property the bona fide possession was 
not assumed by the donee immediately upon the gift, and thenceforth 
retained to the entire exclusion of the donor or any benefit to h 
by contract or otherwise, 


That to the best of knowledge, information and belief, the 
said deceased did not transfer or cause to be transferred, to or vested 
in h self and any other person jointly any property to which 
was absolutely entitled by purchase or investment or in any other 
manner whatsoever so that the beneficial interest therein or in some 
part thereof passed or accrued by survivorship on h death to 
such other person. 


That to the best of knowledge, information and belief, the 
said deceased was not at the time of h death a party to any past 
or future settlement, including any trust whether expressed in writing 
or otherwise, whether made for valuable consideration or not, as 
between the settlor and any other person and not taking effect as a 
will whereby an interest in such property or the proceeds of the sale 
thereof for life, or any other period determinable by reference to death, 
was reserved expressly or by implication to the deceased, or whereby 
the deceased reserved toh self the right by the exercise of any power 
to restore to h self or to reclaim the absolute interest in such 
ploperty or the proceeds of the sale thereof or otherwise re-settle the 


same or anv nart tharanf 
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That to the best of knowledge, information and belief no 
annuity or other interest had been purchased or provided by the said 
deceased either by h self alone or in concert or by arrangement 
with any other person. i 


That have in the Schedule marked , hereto annexed. 
set forth the names of the several persons to whom the property of 
tbe said deceased will pass, the degree of relationship, if amy, in 
which they stand to the deceased, their addresses, so far as can 
uscertain them, and the nature and value of the property passing to 
each of these persons respectively. 


SwoRN before me at 
in the 
of , this 
day of . 190 


A Commissioner, etc. 


FORM 2.—NOTICE OF APPLICATION FOR LETTERS. 
THE SUCCESSION DUTY ACT. 


IN THE SURROGATE COURT OF THE 


OF 
Ip the matter of the estate of aeceased. 


Notice is hereby given that application for letters 
probate, of administration, administration with the will 
annexed, has been received as herein set forth : 


Nanie of deceased (Oe eee a eee eee 


@7@ * -@) 6.8) 0 (0:6 eub es 9s a2 


G0) Chel Sele) 6: 6.0 '9) W's (0) Oe cee eee aw 


Surrogate Rent. 
The Hon. 2 strgs. 


The Treasurer of the Prorince of Ontario. 
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FORM 3.—BOND BY APPLICANTS FOR LETTERS. 
THE SUCCESSION DUTY AOT. 


IN THE SURROGATE COURT OF THE 
In the matter of the estate of deceased. 


Know all men by these presents that we 


of the of in the 

Count of of the of in the 
County of of the of , in the 
Count of , are jointly and severally bound unto 
His Majesty the King in the sum of $ to be paid to the 


Treasurer of the Province of Ontario for the time being for which 
payment well and truly to be made we bind ourselves and each of 
us for the whole and our and each of our heirs, executors and ad- 
ministrators firmly by these presents. 

Sealed with our seals. Dated the day of , in 
the year of our Lord A.D. 190 


The conditions of this obligation are such that if tbe above named 


the of all the property of late of the 
in the County of , deceased, who died or or about 
the day of A.D. 190 , do well and truly pay or 


cause to be paid to the Treasurer of the Province of Ontario for the 
time being, representing His Majesty the King in that behalf, any 
and al] duty to which the property, estate and effects of the said 
coming into the hands of the said may 
be found liable under the provisions of The Succession Duty Act, 
within eighteen months from the date of the death of the said 
or such further time as may be given for payment thereof under 
section 13 of The Succession Duty Act, or such further time ag he 
may be entitled to otherwise by law for payment thereof, then this 
obligation shall be void and of no effect, otherwise the same to remain 
iv full force and virtue. 


Signed, sealed and delivered in 
the presence of 


AFFIDAVIT OF JUSTIFICATION. 
Count of ae 
To Wit 
one of the sureties in the annexed bond named, make oath and say as 
follows :— 
(1) I am seised and possessed to my own use of property in the 


Province of Ontario, of the actual value of dollars, over 
apd above all charges upon and incumhraneces affantine sh- ~-—- 
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(2) I am worth the sum of dollars, over and above my 
just debts, and any sum for which I am liable as surety or otherwise. 
except upon the said bond. 


(3) My post office address is as follows :— 


Sworn before me at 
in the County of 
this day of 190 
A Commissioner, etc. 


AFFIDAVIT OF JUSTIFICATION. 
Count of I, 
To Wit 
one of the sureties in the annexed bond named, make oath and say as 
follows :— 

(1) I am seised and possessed to my own use of property in the 
Province of Ontario, of the actual value of dollars, over 
and above all charges upon and incumbrances affecting the same. 

(2) I am worth the sum of dollars, over and above 
my just debts, and any sum for which I am liable as surety or other- 
wise, except upon the said bond. 

(3) My post office address is as follows :— 

Sworn before me at 
in the County of 


this day of 190 . 
A Commissioner, ete. 


AFFIDAVIT OF EXECUTION. 


Count of I, 
To Wit 
in the Count of 
make oath and say as follows :— 


(1) I am the person whose name is subscribed to the annexed 
Bond as the attesting witness to the execution thereof, 
and the signature set and subscribed thereto, as such 
attesting witness, is of my proper handwriting, and my name and 
addition are correctly above set forth. , 

(2) I was present and did see the said Bond duly signed and 
executed by therein named. 

(3) I am well acquainted with the said 


Sworn before me at 
in the Count of 
this day of 190 . 


AMENDMENTS TO INDEX. 


The reader can make these alterations for himself in the body 
of the Index. 


Please also refer to notes of cases, page Vii., for additional references to 
matters mentioned in Index. 


ADMINISTRATION, 

limited to personal estate, issue of, 40, 255. 

durante minore state, 97, 101. 

ADMINISTRATOR, difference between and trustee for sale, 267. 

cautions by, under Dev. of Estates Act, 263. 
ADMINISTRATOR ad litem, contents of order, 1276. 
ALIEN, foreign executors not to transfer stocks, 585. 
ALLOWANCES, proper to executors, 1152, 1164. 
ANCILLARY probate and administration, 

Quebec Will not within Ancillary Probates Act, 388. 
ANNEXATION of chattel to freehold, 320. 

APPEAL from appraisement for duty, 582. 
ATTORNEY-GENERAL, administers for Crown, 71. 
CAUTIONS under Dev. of Estates Act, 263. 

withdrawal of cautions, 263. 

CHARGE of debts on land gives power of sale, 267. 

(dele) of debts on residue, 289. 

(dele) of legacy on land by implication, 290. 
COLLUSIVE SALE, will not be upheld, 174, 417, 1102. 
COMMUTING duties under Success. Duties Act, 578. 
COMPOUND INTEREST, when allowed, 813. 
CONDITION, title to chattels real by, 334. 

CONVERSION (dele) of estate by executor, effect of, 273. 
COVENANTS against assignment, effect of, 425. 

DEVISEES, purchasers from, protected, 262. 

DEVOLUTION not to apply where limited wiped. 255. 

(dele) effect of Act, 260. 

shifting to beneficiaries, 263. 

DUTIES—See Succession Duties, App. page 468. 
EXECUTOR, cautions by, under Dev. of Estates Act, 263. 
FEES under Succession Duties Act, App. page 469f. 
FINANCE Act, 1894—See Imperial Finance Act, 1894, 644. 
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FRAUDULENT collusion vitiates transactions, 174, 417, 1102. 
FUTURE estates under Succession Duty Act, 5675. 
HALF blood, rights of, under Dev. of Estates Act, 1008, 1034. 
HIGH COURT OF JUSTICE (dele) will administer charitable 
bequests, 848. 
IMPERIAL Estate Duty, explained, 644. 
IMPERIAL Finance Act, 1894. 
how far adopted in Ontario, 548, 550, 551, 673. 
IMPERIAL Succession Duty. 
altered by Finance Act, 1894, 644. 
(dele) IMPLICATION, charge of debts by, 290. 
JOINT ACCOUNT. 
(dele) Ontario Succession Duty on, 571. 
LEASE, executor may make renewal, 259. 
LEGACY. 
(dele) charge of by implication, 289, 290. 
LIFE ESTATE, standard for Ontario Succession Duty, 680. 
LIMITED administration, 40, 61, 96, 113, 256. 
NON-CONCURRING heirs, sale of lands of, 249. 
PAYMENT OF DEBTS, priority among creditors, 605. 
devise to executor for, 333. 
POLICIES of Insurance, standard for Ontario Succession Duty, 
580. 
PURCHASER of real estate protected, 262. 
REAL KSTATE, exchange of lands refused, 259. 
sales before 17th March, 1902, confirmed, 261. 
cautions against, 263. 
rights of devisee of under Dev. of Estates Act, 261. 
REGISTRATION of cautions under Dev. of Estates Act, 263 h. 
of caution under Succ. Duty, 684. 
RENTS and profits, lMability of executor for, 603, 647. 
RENEWAL of lease, executor can make, 259. 
SUCCESSION Duties, future estates, 575. 
property transferred before death, 584. 
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References to paragraphs only except where otherwise noted. 


A. 


ABATEMENT of action not caused by death, 356. 
of legacy, 729, 748. 
ABSENCE of Legatee, payment in case of, 791, 
ABSENT Persons, how far bound by suit, 1237. — 
ACCELERATED Succesaion under Imp. Succession Duty Act, 532. 
ACCEPTANCE of executorship, what acts constitute, 129. 
of legacy, 660. 
ACCIDENT, death caused by, actions respecting, 342. 
ACCOUNT Duty. See Imperial Account Duty, 495, 496. 
ACCOUNTS of executors or administrators, passing, 136. 
how far binding on absent narties, 1237. 
must be kept accurately, 1167, 1268. 
passed by Surrogate Court binding on High Court, 45. 
lecture on estate, nage 414. 
ACCRETIONS, vested in executor, 380. 
ACKNOWLEDGMENTS to take out of Statute of Limitatioas, 
1200. 
ACQUIESCENCE, consequences of, 1131, 1138. 
ACTS done subsequent to will, 856. 
of one of co-execttors, 230. 
ACTIONS. adding narties, 357. 
duty of executor to bring, 482. 
ACTIO personalis moritur cum persona, 628, 340, 341. 
ACTION, personal, founded on covenants, debts, etc., 337. 
for wrong to freehold, 340. 
for wrong to personal estate, 340, 341. 
for damage caused by death, 342. 
may be maintained before xsrobate, 197. 
probate obtained during proceedings, sufficient, 199. 
not to be defeated for want of narties. 353. 
where executor can sue though deceased could not, 368 
accruing to executor by remainder, 380. 
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ADDING parties to actions, 357. 


ADEMPTION of legacy, 665, 666, 719, 723. 
ademption pro tanto, 724, 


ADMINISTRATION, origin of, 37. 
to what court assigned, 40. 
effect of, 40, 72. 
limited to personal estate, issue of, 40, 248. 
course of, 46. 
may be changed by special circumstances, 47n. 
sole administration preferred, 50. 
may be compelled by mandamus, 54. 
to attorney, 56, 58. 
temporary, cum test annexo, 29, 61. 
in absence of next of kin, 61. 
until executor accepts probate, 125. 
to a stranger, 64, 
how granted, 69. 
retracting, 70. 
by Crown, 71. . 
” quasi intestacy, 73. 
de bonis non, 74, 90, 91. 
with will annexed, 75. 
follows the property, 77. ‘ 
limited, instances of, 30, 31, 40, 61, 109, 113. 
to representative of next of kin, 92. 
to survivor of two administrators, 93. 
durante minore etate, 97. 
pendente lite, 103, 105. 
durante absentia, 106. 
by relation, 120, 429. 
revocation of, 137, 138. 
ancillary letters, 154. 
rights of, extend abroad, 156. 
local grant of, 163. 
registration of letters, 330, 475. 
time of vesting of estate, 428. 
what law governs, 611. 
rules for proceedings to obtain, page 382. 
See also Administrator, Executor. 


ADMINISTRATION Action. See Rules of Procedure, page 387. 
when creditor allowed in, 728, 


ADMINISTRATION Bond, in cases of temporary administration, 
61. 
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ADMINISTRATION BOND—Continued. 

of administration with will annexed, 89. 

required, when, 135, 983. | 

estates of small value, 44._ 

zeneral administration, 296 n. 

life insurance, 360. 

succession duties, 243, 579. , 
ADMINISTRATION de bonis non, explained, 74, 90, 91. 

power and rights of. administrator, 94, 95. 

acknowledgment to, 1201. 

UMINIS TRATION with will annexed, explained, 74, 75, 81, 125. 

may be granted to attorney, &. 

statutory rules as to, 89. 

may exercise direction to sell, 267. 
ADMINISTRATOR, may not be compelled to act, 55. 

can do nothing before grant, 119. 

removal of, 145. 

one of several, position of, 236. 

acting under supposed intestacy, 245. 

difference between and trustee for sale, 252. 

ceutions by, under Dev. of Estates Act, 262. 

may sell free from dower, 265. 

solely represents personalty, 338. 

widow may be, where insurance moneys payable, 350. 

may take goods by appropriation, 445. 
ADMINISTRATOR ad litem, Court may compel executor to act 

as, 5. 
represents estate before Court, 1242. 
contents of order, 1280. 


ADMISSION by executor, effect of, 1209, 1258, 1272. 
ADVANCEMENT of children, 971, 1013, 1074. 
ADVANCES by executor, 1166. 

ADVERTISEMENT for creditors, 600. 


ADVICE, payment under, 597. 
petitions for, 1172. 
AFFINITY gives no title, 1049. 
AFTER acquired property passed by will, 820. 
AGENT, cannot be charged as executor de son tort, 176. 
Hability of executor for, 1125. 
appointed executor, 1157, 
executor not entitled to charge for gratuitous s2rvices, 
1161. 
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AGGREGATION for purposes of Imp. Estate Duty, 561 
ALIEN, entitled to administration to be notified, 61. 
dying intestate in Ontario, 52. 
proof in cases of administration to estate of, 72. 
foreign will must be proved here, 153. 
distribution when deceased domiciled abroad, 160, 1052. 
see Foreign language, 226. 
death of assured abroad, payment, 350. 
rights of foreign administrations, how settled, 386. 
property of person dying abroad liable to Imp. Estate 
duty, 546. 
to Ont. Succession duty, 671. 
foreign executors not to transfer stocks, 584. 
foreign creditors entitled to rank, 694. 


ALIENATION under void probate, effect of, 151. 
ALLOWANCES, proper to executors, 1154, 1254. 


ALTERATIONS, probate of will with, 219. 
in probate not allowed when issued, 221. 


ANCILLARY probate and administration, 154. 
how rights of foreign administrations settled, 3:6. 
Quebec Will not within Ancilliary Probates Act, 383. 
ANIMALS, property in, 297. 
ANIMATE chattels, 298. 
ANNEXATION of chattel_to freehold, 830. 
ANNUITY, devolution of, 344. 
subject to Ontario Succession duty, 571. 
when duty payable, 676. 
how payable, 770. 
must be naid in full, 733, 787. 
charged on personal estate, 737. 
partial loss from failure of funds, 787, 
interest unon, 802. 
devise to nay, 940. 
an advancement, 1025. 
APPEAL from Surrogate Court, 45. 
from appraisement for duty, 581. 
APPOINTMENT of new Trustee, 246. 
APPOINTMENT, POWER OF, subject to Dev. of Hstates Act, 248. 
for purposes of Imperia] Legacy Duty, 502, 503. ; 
for Imp. Succession Duty, 617. 
illusory, 795. 
effect of Wills Act as to, 866, 877. 
general devise covers property under general power, &77. 
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APPORTIONMENT of rents, etc., 364. 


APPRENTICES, rights of executor as to, 348, 655. 

guardian may bind, 964. 
APPROPRIATION to cover legacies payable in future, 786. 
ARBITRATION, submission to, 1085. 
AREA of taxation under Imp. Estate Duties Act, 552. 
ARREARS OF RENT, devolution of, 362. 

remedies for, 363. 

distress for, 412. 


ASSENT TO LEGACY, by one of co-executors, 231. 
must be obtained, 747. 
may.be given before probate, 7657. 
ASSESSMENT of property, in case of executors, 480. 


ASSETS, land as, 270-276. 
equitable, 278, 407. 
meaning of word, 294. 
‘“‘come to hands of executor,” explained, 389. . 
property not vendible, not assets, 396. 
consequences of distinction between legal and equitable 
assets, 408. 
executor cannot purchase, 419. 
profits of lease are, 443. 
marshalling of, 467. 
executor must get in, 481. 
deficiency of, over-payment, 597, 727. 
what law governs administration, 611. 
presumption of, 614. 
order in which resorted to, 615. 
executor answerable for debts to amount of, 621. 
specifically bequeathed, protected, 741. 
when creditor may compel legatee to refund, 832. 
a good consideration, 1081. 
administration of nart of, 1133. 
executor cannot purchase, 419, 1140. 
onus of proof of, 1297. 
effect of admission of, 1209, 1258, 1271. 
See Persona! Property—Chattels-—Real Estate. 
ASSIGNEE, executor is of contracts, 339, 623. 
of covenants in lease, 644. 
ASSIGNMENT of executorship not allowed, 122. 
of bonds, power of Surrogate Court as to, 136. 
of mortgage by executor, 329. 
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ASSIGNMENT —Continued. 
of lease may be made by executor, 424. | 
effect of covenant against, 425. 
of term by executor, 645, 650, 661. 

ATTESTATION clause, result of, on mode of proof, 211: 
result if none, 212. 
procedure if imperfect, 217. 
unattested obliteration, 218. 


ATTORNEY, administration to, 58. 
may be granted administration with will annexed, 84. 
effect of death of executor, 85. 
ATTORNEY-GENERAL, administers for Crown, 41. 
AUCTION, executor may buy at, 608. 


AUCTIONEER, liability of executor for, 1126. 
appointed executor, 1158. 


AUTHOR, death of, 626. s 
AUTHORIZED investments by executors, 1123. 


B. | 


BANK Stock, liability of executor on, 345. 
personal property, 346. 
belonging to married woman, 374. 
BANKER, lability for failure of, 1125, 1127. 
co-executor a banker, 1129. 
BARRED debt, payment of, 596, 1107. 
retainer of, 617. : 
BENEFICIARIES, shifting to under Dev. of Estates Act, 261. 
no covenant on part of implied, 268. 
BEQUEST obtained by fraud, 193. 
BILLS of Exchange, endorsement of, 421. 
presentment of, 421. 
BOND. See Succession Duties, 243, 579. 
See Guardian, page 313. 
See Administration Bond. 
executor liable on, 624, 
BREACHES of covenant by executor, 642, 643. 
of trust of deceased, executor Hable, 634. 


BROTHERS and sisters, distribution among, 1036, 1041. 
children of, 1051. 
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Cc pa 
CASTERORUM administration, 116. 


CALLS on shares, liability for, 664. 


CAUTIONS under Dev. of Estates Act, 262. 
withdrawal of cautions, 262. 
under Succession Duties Act, 583. 


CAVEAT, meaning of explained, 146. 


CHARGE .of debts on land gives power of sale, 265. 
of debts on residue, 289, 
of legacy on land by implication, 290. 
out of mixed fund, charge on land, 458, 688. 
on legacy, notice of, 794+. 


CHARITABLE bequest, no marshalling in favour of, 472, 745. 
uses, explained, 843. 
how affected’ by Mortmain Act, 838. 


CHATTEL, possession of, by one executor, 232. 
subject to Dev. of Estates Act, 248, 


CHATTELS, personal, defined, 297. 
life estate in, 297, 778. 
animate, 298. 
inanimate, 317. 
never vested in testator, executor may be liable for, 380. 
mortgaged or pledged, 370, 384. 
taken wrongfully, liability for, 292. 
estate of executor in, 435 


CHATTEL Bstates in leases, defined, 326. 
CHATTELS Real,, descent of, 323. 


title to, by condition, 334. 
contingent interests In, 335. 


CHILDREN, advancement of, 1012. 
legacy to, 723. 
interest allowed upcn, 800. 
beauest to, 914, 915. 
custody of, 964. 
rights of under Dev. of Estates Act, 1002. 1013. 
one child, rights of, 1008. 
See Infant. 
CHOSES in action defined, 336. 
joint tenancy in, 351. 
accruing after decease, rights of executor, 365, 376. 
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CITATION to administer, when necessary, 61, 60, 83, 117, 214. 


to executor to take probate, effect of, 116 

to revoke probate or administration, 138. 

to see proceedings, 140. 

to prove will, 201. 

heirs may be cited, 229. 
CO-ADJUTOR, how distinguished from executor, 9. 
CODICIL, Htigation over prevents probate of will, 224. 

republishes will, 860. 
CO-EXECUTORS, powers of, as to binding estate, 230-240. 

effect of death of one, 88. 

renunciation of one, 128. 

how regarded, 230. 

sales by one of several, 238. 

appointment of new executor, 246. 

taking residue as such, 958. 

responsibility for devastavit of, 1128. 

written promise by, 1200. 
’ CO-HEIRS take as tenants in common, 1009. 
COLLATERALS, limit of representation among, 1026. 
COLLECTION of assets, consequences of failure in, 483. 
COLOURABLE title, not inter-meddling, 1765. 
COLLUSIVE SALE, will not be upheld, 174, 269, 417, 1102. 

Court wiii interfere in case of, 1244. | 
““COME to hands of executor,” exnlained, 389. 
COMMISSION.—See Compensation, 1159. 
COMMITTEER of lunatic executor, 112. 
“COMMON form,” proof of will in, 210. 
COMMUTING duties under Success. Duties Act, 575. 
COMPANIES, stcck in, personal property, 346. 
COMPENSATION, what allowed to executor, 1159. 
“COMPETENT to disnose,” construed, 548. 
COMPOUNDING claims, executor’s right of, 596, 1141. 
COMPOUND INTEREST, when allowed, 806. 
CONCEALMENT of will by executor, 208. 
CONCLUSIVELY proved, matters considered, 189, 192. 
CONDITIONAL appointment of executor, 32. 
CONDITIONAL legacy, !mpossible conditions, 692, 693. 

defined, 690. 

interest on, 811. 
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CONDITION, title to chattels real by, 122, 141. 
CONSANGUINITY, how ascertained, 1029. 
CONSENT to marriage, conditions requiring, 701. 


CONSIDERATION, what sufficient to bind executor, 1077. 
for promise to answer debt of another, 10£2. 
CONSTRUCTION sections of Wills Act, 856. 
CONTENTIOUS matters in Surrogate Courts, 41. 
costs of proceedings, 220. 
CONTINGENT interests pass to executor, 335, 371, 671. 
Hable to Imp, Succession Duty, 522 
llabilities, how provided for, 602, 
legacy, rules for determining, 682, 783. 
portions, 1023. 
CONTINUANCE of office of executor, provision for, 246. 
CONTINUING guarantee, liability on, 669. 
trade, executor’s Hability, 382, 10&9, 1152. 
CONTINUATION of partnershin, 1088. 
CONTRACT of sale, executor may convey under, 264. 
effect of on character of property, 279. 
CONTRACT to purchase, money paid under when recoverable, 
275. 
CONTRACT, executor need not be named in, 339, 623. 
Hability of executor on, 624. 
by married woman, 374. 
CONVERSION of land into money and money into land, 278. 
failure of, 282. 
discretion given, no conversion, 292. 
union of funds, 288. 
of mortgage into land, 331. 
of estate by executor, effect of, 273. 
CONVERTOR, right of action against, 390. 
CONVEYANCES, liability of executor executing, defined, 268. 


COPYRIGHT, rights of executors as to, 349. 
CORPORATION may be appointed executor, 2. 

See Guarantee Company, 24. . 

See Trusts Corporation, 16, 19, 20, 21, 25, 26. 
CORROBORATIVE evidence reauired, 1278. 
COSTS of contentious matters in Surrogate Court, 220. 

of executors or administrators acting under erronecu3 

supposition, 245. 

of executors generally, 1167, 1250, 1252. 

not privileged, 1215. 

ability for in administration suit, 1250. 
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COURSE of administration, 46, 
COVENANTS implied on sales by trustees, 268. 
real, who to sue upon, 343. 
against assignment, effect of, 125. 
to insure, breach of, relieved against, 479. 
Habilities on, 603, 642. 
rights of action founded on, Survixe: 620. 
in leases, ability on, 644, 
distinction between express and implied, 646. 


CREDITOR, may administer, 59, 82. 
rights of, after administration, 63. 
given remedy against devisee, 271. 
may be barred by laches, 598, 1214. 
notice to,. by advertisement, 601. 
priority of, 605. 
may be compelled to take action, 601. 
holding security, must value, 617. 
legacy to, by debtor, 710. 
legacy by, to debtor, 714. 
appointment of, as executor, 718. 
‘when allowed to vrove claim in suit, 728. 
may compel legatee to refund, 832. 
. suit by, 1238. 
costs of proving claim, 1255. 
CROWN, administration, in favour of, 71. 
CUMULATIVE ‘legacies may he proved from aistinet instru- 
ments, 192. 
distinctions as to, 707. 
CURRENCY, in what legacy payable, 817. 
CURTESY, estate by, 1000, 


D. 


NAMAGES in actions respecting torts, 340. 
recovered, assets, 395. 

DEATH of sole executor, without probate, 86. 
of one of several executors, 88, 235. 
of sole executor after probate, 90. 
of next of kin, 92. 
of one of two administrators, 93. 
erroneous presumption of, 244. 
of vendor or vendee, effect of, 279. 
damage caused by, action for, 342 
does not cause abatement, 356. 


contain CSE 
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DEATH—Continued. 


presentment of bills and notes in case of, 421. 
of purchaser before payment of purchase money, C52. 
of legatee before testator, 674. . 
wills speak from, 857. 
of residuary legatee, 947. 
of married woman intestate, $98. 
caused by devisee, 1074. 
of executor, effect of, on actions, 1227. 
of testator, after execution, 1229. 
DEBTS, devise to executor to pay, 333, 452. 
actions to recover, on whom devolve, 337. 
when executor may take chattel for, 441. 
direction that debts be paid out of personalty, 461. 
payment of, part passu, 594. 
satisfaction of, by legacy, 710. 
DEBTOR bequeathing legacy to creditor, 710. 
presumption of satisfaction, 712. 
creditor bequeathing legacy to, 714. 
appointment of, as executor, 717. 
- DEDUCTIONS from Imp. Bstate Duty, 560. 
DEFICIENCY of assets, over-payment, 597, 727. 
DELAY in realizing assets, effect of, 483. 
consequence of, 1109. 
DEMONSTRATIVE legacies not adeemed, 721. 
DBPPRECIATORY conditions do not alone invalidate sales, 269. 
DETERMINABLE fee, 938. 
DEVASTAVIT, explained, 1098. 
DEVISE to sell—that executors shall sell—difference, 433. 
to trustees, effect of, 929. 
DEVISEES, purchasers from, protected, 248. 
DEVISEE, in trust may raise money to satisfy charges, 267. 
remedies against, 271. 
entitled to emblements. 313. 
will be entitled to exoneration as against creditor with 
general lien, 456. 
marshalling of aesets against, 467. . 
DEVOLUTION under Imp. Succession Duty, 525. 
under Imp. Estate Duty, 555. 
DEVOLUTION of Estates Act, read into Surrogate Courts Act, 2. 
does not give rights abroad, 157. 


’ 
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DEVOLUTION—Continued. 

vests both realty and personalty in executors and ad- 

ministrators, 247, 296. 

not to apply where limited administration, 249. 

effect of Act, 260. 

shifting .to beneficiaries, 261. 

does not affect rule that mortgage debts primarily 

chargeable on land, 462. 

-extends law of distribution, to real property, 986. 

See Table of Statutes, page xvil., and App. pig2 452. 
“DIE without Issue” effect of, 893. 
‘‘ DIE without leaving issue,” effect of, 928. 
DIRECTION of beneficiaries, sales by, covenants, 268. 

to sell may be exercised by executor, 267. 

by administrator with will annexed, 267. 

not alone evidence of exemption of personal estate, 284. 
DISCHARGE of mortgage by executor, 329. 
DISCRETION to sell, Court will not interfere, 448. 

allowed in collection of assets, 483. 

allowed in settling debts, 595. 

as to charitable scheme, 852. 

as to maintenance of children, 974. 

to invest, 1119, 1153. 

as to allowing interest, 1151. 
DISPOSITION under Imp. Succession Duty, 523. 
DISPUTED wills, disnogal of, 205. 
DISPUTING will, condition against, 697. 


DISTINCT legacies may be proved from diztinct instruments, 192. 
DISTRESS, right of, 411, 412. 
may be taken after death of lessee, 1230. 
DISTRIBUTION, to be governed by law of domicil, 165. 
after notice to creditors, 598-600. 
statute of, provisions, 984, 985. 
under Dev. of Estates Act, 986, 987. 
neriod of, 1070-1073. 
origin of Statute of Distributions, 984. 
, table of, page 348. 
DIVIDENDS, apportionment, 364. 
DOCUMENTS, custody of, in suit, 1267. 
DONATIO Mortis Causa, exnlained, 376. 
how it differs from legacy, 377. 
from gift inter vivos, 378. 
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DONATIO MORTIS CAUSA—Continued. 


subject to Imp. Account Duty, 495. 
to Imy. Estate Duty, 550. 
to Ontario Succession Duty, 671. 
DOMICIL, foreign, death of intestate at, 53. 
law of, governs rights to succession, 160, 1062. 
distribution to be guided by law of, 165. 
DOUBTFUL claim, payment of, 597. 
DOWER, land may be sold free from, 265. 
compensation in lieu of, 266, 993. 
under Dey. of Estates Act, 990. 
DOWRESS—See Widow. 
DUELS, action for death caused by, 342. 


DUTIES—See Succession Duties, App. page 453. 


E. 


ELECTION by executor to act, how determined, 127. 
executor claiming by, 422, 441. 
by widow, when fund blended, 449. 
by widow, interest when chargeable, 816, 826. 
ny legatee from chattels, 822. 
by beneficiary under Will, 824-827. 
EMBLEMENTS, who entitled to, 306. 
ENCUMBRANCES imolied covenant against, 268. 
sale of lands subject to, 267. 
ENDORSEMENT of bills and notes, 421. 
ENTRY not necessary to vest real estate, 434. 
where term of years bequeathed, 764. 
EQUITABLE assets, 278, 407. 
conversion, 278. 
waste, 631. 
ERRONEOUS presumption of death, 244. 
ESCROW, deed available if condition performed, 658. 
ESTATES of small value, administration of, 44. 
fees in cascs of, 44. 
chattel estates in leases distineuished, 326. 
pur autre vie, devolution of, 397, 402. 
ESTATE duty—See Imperial Estate Duty, 541. 
property, how it may become property of executor, 440. 
of executor and administrator, similar, 446. 
pur autre vie, not subject to Imperial Probate Duty, 490. 
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EQUITABLE demands may be enforced, 1231. 
EVIDENCE, corroborative, 1278. ; 
EXCHANGE of lands by executor, refused, 257. 


EXECUTIONS against lands of intestate, 257. 
against executor not binding'’on goods of deceased, 430. 
land may be sold under 273. 


EXECUTOR, defined, 1. 

who may be appointed, 2. 

according to the tenor, 7. 

by implication, 8,°10. 

in several degrees, 12. 

appointment may be absolute or qualified, 27. 

limitations on anpointment, 28. 

conditional appointment, 32. 

cannot assign executorship, 33. 

of executor, how far he represents original estate, 34. 

must act when office accented, 566. 

in what cases appointment fails, 74. 

death of sole, effect of, if will not proved, 86. 

can perform duties before probate, 119, 194, 757. 

renunciation by, 122, 1133. 

citation to, to take probate, 126. 

election by to act, how determined, 127. 

acceptance by what amounts to, 129. 

renunciation, mode of, 130. 

retractation of renunciation, 133. 

accounts, Hability to be called on for, 136. 

removal of, 145, 

rights of, extend abroad, 156. 

considered as trustee under will, 188, 1099, 1168, 1232. 

probate necessary to prove appointment, 197. 

may sue or be sued before probate, 200. 

only person to prove will, 201. 

information and bond required from for Success‘on 
Duties, 243, 579. 

protection of persons acting under erroneous presumrp- 
tion of death, 244. 

continuance of office, provision for, 246. 

estate vested in by Dev. of Estates Act, 247, 248. 

difference between, and trustee for sale, 255. 

cautions by, under Dev. of Bstates Act, 262. 

conveyance by under contract of sale, 264. 

may é6ell free from dower, 265. 
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EXECUTOR— Continued. 


may raise money to pay charges, 267. 

may exercise direction to sell, 267, 

Implied covenants of, 268. 

effect of judgment against, as to lands, 275, 276. 

interest of, in lands before Dev. of Estates Act, 277. 
in lands contracted to be sald, 279. 

chattels, estaie of, in, 295. 

limited by that of deceased, 303. 

emblements, how far entitled to, 306. 

devise to, to pay debts. 333. 

solely represents personalty, 338, 368. 

need not be named in contracts, 339. 

damages to real and personal estate, 340. 
caused by death, 342. 

rights of, as to servants and apprentices, 347, 348, 655. 

copyrights, patents and trademarks, 349. 

policies of life insurance, 350. 

Hability of, on joint contracts, 352. 

leases, 358. 

choees of action accruing after death, 366. 

liability of married woman, 374. 

may be Iiable for property never in testator, 379. 

pledged or mortgaged chattels, 370, 383, 384. 

profits on carrying on trade, 382, 1087, 1152. 

liability for assets come to his hands, 3£9. 

right of entry on house of deceased, 410. 

to distrain, 411. 

cannot purchase partnership property, 419, 1140. 

may sell deceased’s share, 420. 

endorsement of bills and notes, 421. 

entitled to lease although containing covenant against 

assignment, 425. 

estate of, 428. 

time of vesting of personal property, 432. 

may acquire fee of land, 438. 

how he may acquire estate property, 440. 

may take chattel by election, 441. 

trustee of undisnosed of residue, 450. 

may buy at auction, 608. 

may impound shares to pay debts, 610. 

‘how far liable on covenants, etc., 621. 

may be liable though not named. 623. 

not bound on persona] contract, 626. ‘ 
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EXECUTOR—Continued. 

legacy to, in character of, 704, 736, 743, 762. 

appointment of debtor, 717. 

assent to legacy, 747. 

how far entitled to residue, 960. 

Hability on promises, 1076. 

continuing trade, 1087. 

devastavit by, consequences, 1098. 

authorized investments, 1123. 

lending to co-executor, 1115. 

how far liable far agents, 1125. 

liability for co-executor, 1128. 

cannot purchase assets, 419, 1140. 

compensation allowed to, 1169. 

liability of, as trustee, 1168. 

where several, must join in actions, 1187. 

defences by, in actions against, nage 392. 

admission by, effect of, 1207. 

death of, effect of on action, 1228. 

liable to equitable demands, 1231. 

liable to suit by creditor on death, 1238. 

payment into Court by, when ordered, 1258. 

must keep accurate accounts, 1268. 

admission of assets, effect of, 1272. 
EXECUTORS, duties of. 

funeral, 473. 

inventory, 474. 

registration of will, 475. 

insurance of property, 478. 

nayment of taxes, 480. 

collection of assets, 481. 

payment of Succession Dutics, 4865. 

payment of debts, 592. , 

advertisement to creditors, 599. 

contingent claims, 602, 603. 

settlement of liabilities, 618. 

nartnershin debts, 638. 

payment of legacies, 660. 

payment of residue, 946. 

as to children of deceased, 963, 
EXECUTOR de eon Tort, obtaining administration, effect of, 120. 

what acts constitute intermeddling, 168. ‘ 

stranger cannot be, if will proved, 172. 
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EXECUTOR DE SON TORT—Continued. 
. how far protected, 180. 
what acts of are good, 1865. 
cannot bring action, 409. 
order for account against, 1179. 
does not represent estate before Court, 1241. 
EXECUTORY interests descend to executors, 335, 371, 671. 
EXEMPLIFICATION of lost probate, 227. 
EXONERATION of real estate from payment of debts, 284, 453. 
of portion of personal estate, 287. 


F, 


FAILURE of appointment of executor, 74. 
of conversion, effect of, 282. 


FATHER, rights of under Dev. of Estates Act, 1037. 


FEES in cases of estates of small value, 44. 
in cases of insurance policies, 350. 
under Succession Duties Act, App. page 463. 


FELON, not disqualified as executor, 4. ; 
may not act as administrator, 66. 


FINANCE Act 1894.—See Imperial Finance Act, 1894, 193. 
FIRE Insurance, powers of trustee as to, 478. 

FISH, property in, 302. ' 

FIXTURES, descent of, 319. 


FOREIGN actions, restraining proceedings in, 1194. 
administrators, rights of, 386. 
creditors entitled to rank on eetate, 594. 
what law governs administration, 611, 1195. 
language, will in, probate, 226. 
proceedings, effect of, If pending, 788. 
property to be included for purposes of Succession Duty, 


573. 
will, must be proved here, 155. 


FORBIGNER—See Alien—Ancillary Administration. 

FORFEITURE by breach of covenant to insure, 479. 

FORGED will, payment of money under, 191. 

FORMS of actions abolished, 632. 

FRAUD, bequest obtained by, 193. 

FRAUDS, Statute of, affecting executors, 1082. 
K.E.A.— 32 
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FRAUDULENT collusion vitiates transactions, 55, 101, 417. 
deed set aside, proceeds assets, 406. 
intermeddling, 171. 

FREEHOLD, actions for wrong to, 340. 

FRUCTUS industriales, 307. 

FUNERAL, expense of, how far allowed, 473. 

FUTURE estates under Succession Duty Act, 574, v75.. 
time, legacies payable at, 682, 785. 


G. 


GARDENER’S shrubs, 309. 
GENERAL devise, passes whole estate, 884. 
legacy distinguished from specific, 661. 
interest upon, 798. 
marshalling in favour of, 467. 
GENERAL power of appointment, how affected by Wills Act, 883. 
GIFT with super-added words, effect of, 461. 
of testator, incomplete, 657. 
GOODS—See Chattels, 
GRAND-CHILDREN must bring in parents’ advancement, 1018. 
GRATUITOUS services of agent, 1161. 
GROWING crop, 310. 
timber, 305. 
GUARANTEE companies, may be accepted by Surrogate 
Court, 24. 
lability of executor on, 659. 
GUARDIAN, administration granted to, 99. 
sale of infants’ lands, 249, 964. 
appointment of, 964. 
to give bond, 964. 


mother to be, or may appoint, on death of father, 964. 
authority of, 964. 


in cases of life policies, 350. 


H. 


HALF blood, rights of, under Dev. of Estates Act, 1008, 1034. - 
HEIR may be cited, 229. 

co-heirs, take as tenants in common, 1079. 

how construed, 893, 1057, 1069, 1074. 

personal representatives deemed, 619, 1056. 

not bound unless named, 625. 
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HEIRS Hable at common law for debts, 270. 
bound by judgment against executors, 276. 
may shew they are not liable, 276. 
bequest to, effect of, 908. 

“HEIRS male of body,” construed, 898. 

HEIRLOOMS, who entitled to, 319. 


HIGH COURT OF JUSTICE, 
power of, to remove insolvent executor, 65. 
approval of Trust Companies by, 21. 
jurisdiction of, as to cases removed from Surrogate 
Court, 41. 
jurisdiction as to pronouncing on validity of wills, 42. 
power to revoke grant, 43. 
appeals to, from Surrogate Court, 45. 
accounts passed by Surrogate Court, binding in, 45. 
power of, to remove executors, 1465. 
considers executor as trustee, 188. 
may grant judgment in case of suppressed will, 202. 
sales of infants’ lands, 249. 
practice on, 249. 
may order sales free from dower, 265. 
administration by, of estate of deceased insolvent, 617. 
may secure legacies, 786. 
payment into, of amount of life policies, 349. 
will administer charitable bequests, 848. 
powers of, as to children, 964. 


HUSBAND and wife. See Married Woman.—Widow. 


HUSBAND, right of, to administration, 47. 
rights of, under Dev. of Estates Act. 997. 


I 
ILLEGITIMATD children, cannot inherit under Dev. of Estates 
Act, 1009. 
ILLUSORY appointments, 795. 
IMMEDIATE judgment, when granted, 1236, 1271. 
IMPERFECT instrument, probate of, 213. 


IMPERIAL Account Duty, explained, 496. 

incorporated in Imp. Finance Act, 1894, 498, 550, 573. 
IMPERIAL Estate Duty, explained. 641. 

value on which levied, 557. 

deductions allowed, 560. 

aggregation, 561. 
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IMPERIAL ESTATE DUTY—Continued. 
who pays the duty, 564. 
on personal estate, how payable, 565. 
from what funds executor may pay, 666. 
to what property attached, 668. 

IMPERIAL Finance Act, 1894, 548. 
how far adopted in Ontario, 548, 550, 551, 678. 
settled property, Mable to, 552. 
area of taxation, 652. 
not payable on every Devolution, 555. 
property in joint names, 556. 

IMPERIAL Legacy Duty, explained, 497, 498. 
difference between, and Probate Duty, 500. 
legacy and legatee, how considered for purposes of duty, 

506. 
least affected by Finance Act, 1894, 511. 

IMPPRIAL Probate Duty, explained, 487. 
applied only to personal estate, 491. 
abolished Ist August, 1894, 494. 

IMPERIAL Settlement Estate Duty, explained, 569. 

IMPERIAL Succession Duty explained, 512. 
property subject to tax, 514. 
incidence of Succession, 519. 
where duty did not attach, 524. 
when payable, 633. 

a@ personal debt to Crown, 641. 
first charge on all property, 542. 
altered by Finance Act, 1894, 541. 

IMPLIED covenants on sales by trustees, 268. 
liability on, 646. 

IMPLICATION, charge of debts by, 290. 

IMPOSSIBLE condition for legacy, 692, 693. , 

INCAPACITIES to act as executor, 6. 
as administrator, 65, 66. 

INCOME, bequest of when it vests capital, 684. 
goes with bequest of residue, 775. 

INCONSISTENT gifts, 719. 

INCORPOREAL Hereditaments, 327. 

INDEFINITE devise, rules as to, 889. 


INDEMNITY to executors carrying on trade, 1094. S 
to trustees. statutory provision for, 242. 
INDORSEMENT—See Endorsement. 
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INFANT may not be administrator, 67. 
administration durante minore etate, 97. 
real estate, sale of, 248, 249, 964. 
land belonging to, subject to dower, 266. 
interest in life policies, how dealt with, 350. 
may be appointed executor, 2,100. 
maintenance of, 806, 964, 965-977. 
advancement of, 971, 1013-1025, 1074. 
interest allowed upon vested legacy to, 809, 967. 
payment of legacy to, 781, 791, 966. 
proper parties in mortgage action, 1281. 
INHERITANCE, rules of, 1034. 
INSOLVENT deceased, estate of, 617. 
‘ ISSUE,” devise or bequest construed, 912. 
INSURANCE—See Life Insurance, 350. 
See Fire Insurance, 478. 
INTEREST in land distinguished from a power, 433, 447. 
in chattels, extent expained, 435. 
INTEREST upon legacies, 797. , 
not charged on legacy wrongly paid, 834. 
when chargeable against executor, 1144. 
See Compound Interest, 806. 
INTERMEDDLING without authority, 167, 168. 
acts which are not, 174. 
a question of Jaw, 177. 
consequences of, 178. 
INTERMEDIATE interest not disposed of, 782. 
rents and profits, 874. 
INTESTACY, meaning of, 36. 
persons acting under supposed, 245. 
INTESTATE estates—See Administration--Estates of Small Value. 
Crown, administration in favour of—Insolvent deceased. 
INVENTORY, required from executor, 243, 474, 578. 
may be given in evidence to prove assets, 1208. 
INVESTMENT of shares in life policies, 350. 


INVESTMENTS by executors authorized, 1123. 


J. 


JOINDER of parties, rules as to, 354. 
JOINT account, mortgage on, 329. 
contracts, liability on, 352, 637. 
contractors, rules as to procedure in case of, 1180 
acknowledgment by, 1200. 
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JOINT ACCOUNT—Continued. 
interest in residue, 956. 
legacy, survivorship of, 678. 
names, property in, Imp. Duty on, 556. 
Ontario Succession, Duty on, 57]. 
Stock Companies, stock in, 346. 
belonging to married woman, 374. 
Hability as to, limited, 352. 
tenancy, survivorship in, 311, 351. 
effect of, 1279. 
JUDGMENTS, executor must satisfy, 635. 
of assets quando, 1216. 
modes of enforcing, 1220. 
immediate, when made, 1236, 1271. 


JUST allowances, 1252. 
Tes 


LACHES of creditor, effect of, 598, 1214, 1237. 
LAND as assets, 270. ; 

in colonies liable for debts, 273. 

See Real Estate—Sale of Land. 


LANDLORD and Tenant, 
See Distress, Lease, Rent. 


LAPSE of legacies, 672. 
LEASEHOLDS, when they pass under general devise, 876. 


LEASE to one executor, effect of, 241. 
executor may make renewal, 257. 
power to lease may be exercised by executor, 267. 
by administrator with will annexed, 267. 
on whom it devolves, 324. 
devolution of rents under, 358. 
executor may dispose of, by assignment, 424. 
profits of, are assets, 443. 
covenants in, liability on, 644. 
assignment of term by executor, 645. 

LEGACY, assent to, by one of co-executors, 231. 
exoneration of and from, 284, 4653. 
pecuniary legacy given generally, 286. 
charge of, by implication, 289, 290. ; 
to be paid outof mixed residue, charge on land, 458, 688. 
how considered for purposes of Imperial Legacy Duty, 

501. 

definition, 660. 
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LEGACY—Conrtinued. 


kinds of, general and specific, 661. 
ademption, 665, 666, 719, 721, 724. 
lapse, 672. 

to two jointly, 678. 

vested or contingent, 682, 783. 
postponement of payment, 682, 785. 
payable out of land, 686. 

out of mixed fund, 6885. 
conditional, 690. 

in restraint of marriage, 698. 

to executor as such, 586, 704, 736, 743, 762, 765. 
cumulative, 707. 

satisfaction of debt by, 710. 

no ademption of demonstrative, 721. 
abatement, 729, 746. 

assent to by executor, 747. 

at what time payable, 766. 
application to Court to secure, 786. 
to whom to be paid, 789. 

interest upon. 797. 

in what currency payable, 817. 
delivery of specific legacies, 821. 
election by beneficiary, 827. 
refunding by legatees, 82s. 

lapsed legacies included jn residue, 869. 


LEGACY Duty. See Imperial Legacy Duty, 497, 498. 
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LEGATEER, marshalling as between general and specific, 467. 


dying before testator, 672, 

may call on executor to redeem pledge, 722. 

who may be, 725. 
LESSEE, death of, Hability for rent accrued, 1230. 
LETTERS of Attorney—See Attorney. 

ad colligendum bona defuncti, 64. 

of administration, registration of, 475. 

prove title, 1191. 

See also Administration, Administrator. 
LIABILITIES of deceased to be settled, 618. 
LIEN for unpaid purchase money, charge on land, 461. 
LIFE estate in chattels personal, 297, 778. 

insurance, interest of executors, 350. 

payment in case of death of assured abroad, 350. 

in case of intestacy, 350. 
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LIFE ESTATE— Continued. 
subject to Imp. Estate Duty, 550. 
standard for Ont. Succession Duty, 579. 
LIMITATIONS on appointment of executor, 27. 
LIMITATION of actions, 1175, 1176, 1177. 
equity bound by Acts, 1246. 
‘LIMITED administration, 40, 61, 96, 113, 248. 
LOCAL administration may be granted, 118, -163. 
probate, extent of, 159. 
LOST probate, exemplification of, 227. 
will, probate of, 223, 


LUNATIC, may not be executor, 6. 
nor administrator, 66. 
executor becoming, 112. 
sale of lands of, 248. 


M. 


MAINTENANCE, interest allowed as, 806. 
Court may order, 964. 
payments for, when justified, 966. 
may be a devastavit, 965, 1106. 
MALFEASANCE, actions for, 628. 
MANDAMUS to compel administration, 54. 
MARRIAGE, conditions in restraint of, 698. - 
conditions requiring consent, 701. 


MARRIAGB Settlements, subject to Imp. Succession Se 624. 


subject to Imp. Estate Duty, 650. 
subject to Ont. Succession Duty, 671. 
MARRIED Woman, may be appointed executrix, 3. 
may be administratrix, 68. 
separate estate of, 374. 
power to contract, 374. 
Hability as executrix or trustee, 374. 
distribution in case of death intestate, 998. 
will of, 857. 
MARSHALLING of assets, 463-472, 745. 
MASTERS and Servants, executor’s rights in cases of, 347. 
MERCHANTS, no joint tenancy in firm property, 361. 
MERGER, none of executor’s interest, 437. 
of charge, 332. 
MINOR. See Infant. 
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MISFEASANCE, actions for, 628. 
MIXED Fund, when legacies payable out of, 458, 688. 
MIXING Trust Funds with private moneys, 1149. 
MOBILIA SEQUUNTUR PERSONAM, how considered with re- 
ference to duties, 500, 545. 
MONEY covenanted to be laid out in land descended to heir, 280. 
had and received, when assets, 395. 
MORTGAGE action, parties, 1280, 1281. 
advance on joint account, 329. 
assignment of, 329. 
estate subject to existing, 459. 
leasehold subject to, 469. 
primarily chargeable on land, 461. 
shifting of, from land, 460. 
MORTGAGED property, interest of executor in, 328. 
MORTGAGEE may proceed against land or for debt, 455. 
MORTMAIN Act, provisions of, 838. 
Ontario Act, provisions, 850. 
MOTHER, rights of under Dev. of Estates Act, 1042. 


N 


NAKED authority, does not survive, 239. 
NEGLIGENCE, consequences of, 1102. 


NEW Executor, appointment of, 246. 
Trustee, appointment of, 246. 


NEXT of kin, entitled to administration, 46. 
cannot be compelled to administer, 55. 
citation, procedure on, 61. 
administration in default of, 64. 
effect of delay on part of, 60. 
when entitled to administration with will annexed, 79. 
may cite executor to prove will, 139. 
if nom compos or incapable, 142. 
executcr to file statement of, when, 243. 
entitled to undisposed of residue, 450. 
rights of under Dev. of Estates Act, 1026. 
time for ascertaining, 1067. 
costs of, 1256. 


NON-CONCURRING heirs, sale of lands of, 80. 


: NON-JOINDER of parties, mode of objecting, 354. 
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NOTICE. See Registration of Will, 476. 
of charge on legacy, 794. 
of claim, effect of, 599. 
to creditors of intended distribution, 698. 
requisites, 599. 


O. 


OBLIGATION TO ADMINISTER, difference in liability betwen 
executor and administrator, 56. 

OBLIGATION taken in executor’s own name, assets, 394. 
OFFICES, how far advancement, 1024. 
OFFICIAL Guardian. See Infants—Dev, of Estates Act. 
OMISSION to pay, effect of, want of notice, 598. 

to register cautions, effect of, 262. 
ONEROUS BEQUEST, election in case of, 827. 
ONTARIO Succession Duties. See Succession Duties, 485, $71. 
ORIGINATING NOTICES, 1174. 
ORIGIN of administration, 37. 


OVER-PAYMENT after advertisement, 600. 
of creditor, 597. 


F. 


PARAPHERNALIA, explained, 375. 
PARTIAL administration, 366. 

probate, may be granted, 221. 
PARTICULAR legacy, interest on, 808. 
PARTIES to actions, 353. 

mode of objecting where non-joinder, 355. 

adding, 357. 

See Procedure. 
PARTNERSHIP debt, liability of executor on, 638. 

continuation of lability, 1088. 

estate money in hands of, 1260. 

rights of eurvivorshin, 1181. 

property, no survivorshin in, 351. 

executor cannot purchase, 419. 

may sell deceased’s share in, 420. 
PATENTS of invention, rights of executors, 34.. - 
PAYMENT into Court, when ordered, 1258. 
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PAYMENT OF DEBTS, debts payable pari passu, 694. 
executor liable for, to amount of assets, 621, 727. 
under advice, 597. 
to wrong verson, 597. 
of doubtful claim, 597. 
over-payment on deficiency, 597. 
pvriority among creditors, 217. 
payment of inferior creditor, 612. 
order in which assets resorted to, 6165. 
devise to executor for, 383., 
PAYMENT OF LEGACIES. See Legacy. 
: time for, 766. 
postponement of payment, 682, 785. 
PAYMENT OF RESIDUE, 946. 
PAYMENTS under forged will, 191. 
revoked grants, effect of, 152. 
PECUNIARY legacy given generally charged upon personal 
estate, 286. 
PERISHABLE goods, liability of executor for, 393, 779. 
PERSONAL actions, on whom devolve, 337, 341. 
contract. executor not liable, 626. 
estate, actions for wrong to, 340. 
bequest of all, not specific legacy, 669. 
primary fund for payment of debts, 284, 453, 727. 
vested in executors, 247. 
injury, action for survives, 342. 
PERSONAL Property, choses in action, 336, 394. 
liability for goods taken wrongfully, 392. 
in chattels, inanimate, 317. 
power of personal representative over, 248, 413, 435. 
subject to Imp. Succession Duties, 491, 498, 514, 545, 565. 
to Ontario Succession Duties, 571, 583. 
vest in executor at once, 432. 
estate in, extent of, 4365. 
PERSONAL Representative. See Administrator—Executor—Dev. 
of Estates Act. 
when to be deemed “ heirs,” 619, 1055. 
must be before Court, 1240. 


PERSONAL Security, investment in, 1114, 1120, 1142. 
PETITIONS for advice, 1172. 
PIN-MONEY, cannot be recovered by executor of wife. 372. 
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PLEDGE, rights of executor to redeem, 370, 722. 
of personal property, right to make, 414. 
PLENE administravit, defence of, 1204. 
POLICIES of Insurance, not included in Apportionment Act, 364. 
subject to Imp. Estate Duty, 651. 
standard for Ontario Succession Duty, 579. 
interest of executors, 350. 
*“ POOR relations,” 1074. 
POSSESSION by one executor, effect of, 232, 234. 
A prima facie title, 198. 
POSSIBILITIES in chattels real, 335. 
POSTHUMOUS child, rights of under Dev. of Estates Act, 1007. 
POSTPONEMENT of payment of legacy, 682, 785, 808. 
POSTPONED succession under Imp. Succession Duties Act, 529. 
POUR autre vie, estates, devolution of, 248, 398. 
POVERTY not disqualification for executor, 5. 
POWER and authority of executor, 410. 
POWER OF ATTORNBY. See Attorney. 
POWER OF SALE, executors have, to meet duties. 589 
implies power to take back mortgage, 257. 
May be exercised by executor, 267. 
by administrator with will annexed, 267. 
lands under Dey. of Estates Act, 248, 253. 
may be exercised by one of several executors, 238. 
not so, naked power, 239. 
special powers under Trustee Act, note 238, 264, 267. 
PREDECESSOR, who for purposes of Imp. Succession Duty, 528. 
PRESUMPTION of death, erroneous, 244. 
of death of legatee, 793. 
by payment of legacies, 829. 
of payment from lapse of time, displaced, 1249. 
of satisfaction of debt by legacy, 710. 
as to legacy given to executor, 705. 
that children take vested interest, 685. 
of portion, 723. 
PRIORITY among creditors, 605, 612. 
PROBATE, issue of assigned to Surrogate Courts, 39. 
effect of, 39, 72. 
renunciation of, 122. 
revocation of, 137. 
ancillary, 153. 
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PROBATE—Conttnued. 


explained, 187. 
extent of proof made by, 193. 
what acts executor may do before, 194. 
necessary to prove appointment, 195, 1190. 
two methods of, 209. 
of imperfect instrument, 213. 
in solemn form, 214. 
difference in effect of proof, 215. 
of altered instrument, 219. 
partial, 221. 
alterations in not allowed, 222. 
lost will, 223. 
how issued, 225, a 
registration of, 330. 
PROBATE duty. See Imperial Probate Duty, 488. 
PROCEDURE, rules for, 1179. 


PRODUCTS and services charged on land, 458. 
not within sec. 37 of Wills Act, 462. 
PRODUCTION of testamentary paper, how procured, 123, 208. 
PROFITS on employment of testator’s goods, 382. 
PROMISE by executor, liability for, 1076. 
written promises, 1082, 1083. 
by co-executors, 1200. 
PROMISSORY notes, how endorsed, 421. 
PROOF requisite for obtaining grant, 44, 62, 72. 
PROPERTY in chattels, animate, 298. 
how estate may become property of executor, 440. 
never in testator, executor may be llable for, 379. 
subject to Imperial Succession Duty, 514, 545, 665. 
subject ta Ontario Succession Duty, 571, 583. 
in testator must have been absolute, 403. 
held by testator for particular purpoge, 405. 
PROTECTION of sales by trustees, 248, 267, 269. 
PROXIMITY of kindred, rules for ascertaining, 1027. 
exceptions to rules, 1036. 
PURCHASE money paid out of personal estate, 465. 
PURCHASER a trustee of purchase money, 279. 
entitled to growing crons, 312. 
executor can not become, 419, 1140. 
executor may become at nublic auction, 608. 
death of without paying purchase money, 652. 
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PURCHASER—Continued. 
executor may become of goods sold under execution, 444. 
how affected by non-registration of will, 476. 
peed not pay until probate, 196. 
not entitled to object on ground of depreciatory cove- 
nants, 269. 
of personal estate not bound to see to application of pur- 
chase money, 415. 
of real estate protected, 248, 267. 


Q. 


QUASI Intestacy, meaning of, 73. 
QUEBEC Will, not within Ancillary Probates Act, 388. 


R. 2 


REAL ASSETS, exoneration of, 284, 453. 

REAL ESTATES, will affecting, 229. 
power of personal representative over, 248, 264. 
exchange of lands refused, 257. 
sales before 4th May, 1891, confirmed, 259. 
cautions azainst, 262. 
rights of devisee of under Dev. of Estates Act, 263. 
conveyance of under contract of sale, 264. 
sales free from dower, 266. 
subject to encumbrance, 267. 
power to sell, lease, etc., may be exercised by executor, 

267. 
by administrator with will annexed, 267. 
saleable under execution, 273. 
interest of executor in before Dev. of Estates Act, 
277, 619. 

effect of contract to sell, 279. 
exoneration of, 284. 
covenants real, who to sue on, 343. 
lease of, devolution in case of, 358. 
limitation of actions for administrators, 430. 
vested in executors without entry, 434. 
no merger of executor’s interest, 437. 
termor may accuire fee, 438. 
liable for mortgage debts, 461. 
legacy payable out of when vested, 686. 
estate of trustee in, 929. 
See Construction Sections of Wills Act, page 284. 
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REAL SECURITIES, investment in, 1113, 1123. 
RECEIPTS by one of two trustees, 329. 

of trustees to be sufficient, 484. 

effect of joining in, 1136. 
RECOGNIZANCES, liability of executor on, 636. 
REDEMPTION of pledged or mortgaged chattels, 370, 384. 
REFUNDING by legatees, 828, 832, 
REFUSAL to act. See Renunciation, 130. 
REGISTRATION of cautions under Dev. of Estates Act, 262. 

of mortgage instruments, 330. 

of probate or letters of administration, 330. 

of will, 475, 1178. 

of caution under Succ. Duty Act, 583. 
RELATION, administration by, 120, 429. 
RELIGIOUS education, 977. 
REMAINDER, rights of executor in, 369, 380. 
REMOVAL of executors or administrators, 145. 

of guardian, 964. 
RENT, devolution of under lease, 358. 

distress for, 412. 
RENTS and profits, executor liable for through delay to se‘l. 

483. 

Hability of executor for, 603, 647, 1107. 

devise of, 893, 
RENEWAL of lease, executor ran make, 257. 

of lease, assets, 379. 

of lease, executor may make, 659. 
RENUNCIATION by executor, 122. 

by co-executor, 128. 

mode of refusal, 130. 

retraction of, 133. 

effect of, on legacy to executor, 765. 

disclaiming executor acting as agent, 1134. 
REPRESENTATION among next of kin, 1004, 1026. 
RESIDUARY includes lapsed legacies, 869. 

clause, general, effect of, 670. 

devises, rules as to, 873. 

legatee nreferred to next of kin, 77. 

renresentative of, may be entitled, 79. 

legatee, rights of, 948. 
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RESIDUE, executors trustees of, 450. 
legacies to be paid out of mixed, a charge on land, 


458, 688. | 
bequest of, carries income, 775. | 
payment of (devise), 949, 
payment of (legacy), 1053. 

RESTRAINT of marriage, conditions in, 698-703. 
RESTS, taking account with, 1150. 
RETAINDPR, executors right of, abolished, 607. 
defence of, 1205-1262. 
RETRACTING administration, 70. ; 
REVERSIONARY interest Hable to Imperial Succession Duty, 

§22. 
liable to Imp. Estate Duty, 559. 
liable to Ont. Succession Duty, 674. 

REVOCATION of Probate. 
not allowed because deceased had not fixed place of abode 

as stated, 72. 
assigned to Surrogate Courts, 39. | 
vower of High Court as to, 43, 145. 
in what cases, 228. 

REVOKED grants, payments under, 152. 
RULES of Procedure, page 387. 


Ss. 
SALE by acting executors valid, 238. 
by executor to meet duties, 589. 


SALES of land by executors or administrators, 253, 254. 
free from dower, 265, 266. 
subject to encumbrance, 267. 
direction to sell may be exercised by executor, 267. 
implied covenants on, 268. 
duty of executor as to, 483. 


SATISFACTION, presumption of, 710. 
interest allowed, 799. 


SCIRE FIERI enquiry, 1222. 

SEALED packet, 823. 

SECURITIES lawful for investment, 1123. 
SECURITY. See Administration Bond. 
SELECTION. See Election. 

SERVANTS. See Masters and Servants, 347. 
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SERVICES charged on land, 458, 462. 
performed for testator, 656, 657. 
SET OFF, when allowed, 1202. 
SETTLEMENT, advances under, 1021. 
See Marriage Settlement. 
SHARES may be impounded to pay debts, 610. 
SHIFTING to beneficlaries under Dev. of Estates Act, 261. 
SMALL value, estates of, administration, 44. 
SOLE executor, effect of death if will not proved, 86. 
SOLEMN form, next of kin may cite executor to prove will in, 
139. 
proof of willa in, 214. 
SOLICITOR, liability of executor for, 1127. 
when trustee, allowances to, 1154, 1165. 
costs, executor allowed, 1164. 
lien does not extend to will, 204. 
epecial circumstances may affect grant of administration, 
47 note. 
SPECIFIC devisee and specific legatee, marshalling as between, 
461. 
SPECIFIC legacy charged by testator, 653. 
distinguished from general, 661. 
Courts averse to, 667. 
no abatement in case of, 731. 
interest uyon, 797. 
delivery of, 821. 
SPECIAL occupancy, subject to Dev. of Estates Act, 248, 401. 
power of appointment, how affected by Wills Act, 867, 883. ] 
STATUTE-BARRED debt, payment of, 596, 1107. 
executor may retain, 609. 
STATUTE of Administration, 76. 
STATUTE of Distribution, origin of, 984. 
provisions of, 985. 
table of, page 548. See also page 452. 
STATUTES, TABLE OF, page xvii. i 
STOCK, liability as to limited, 352. 
See Bank Stock, 345. 
Joint Stock Comnanies. 346. 
not to be transferred by foreign executor. 584. 
beauest of a sum of, 880. 


STOLEN goods, liability for, 1112. 
K.RA.-—33 
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SUBMISSION to arbitration, liability on, 1085. 
SUBSTITUTED Executor, 12. 
SUBSTITUTED Legatee, where legacy lapses, 674. 
SUCCESSION, how considered for purposes of Imp. Succession 
Duty, 512. 
incidence of, 519. 
requisites for under Imp. Succession Duty Act, 529. 
SUCCESSION Duties, information and bond required frcm 
trustees, 243, 579. 
lability of executors to pay, 485. 
property liable to in Ontario, 571, 583. 
foreign property brought into Province, 584. 
exceptions to Act, 572. 
future estates, 574. 
commuting duties, 575. 
information required from executors, 243, 579. 
valuation of property, 579. 
when duty to be paid, 582. 
property transferred before death, 683. 
becuest to executor, 586. 
executors may sell property to meet, 589. 
time for payment, 582, 590. 
duties a debt to Crown, 591. 
Duty. See Imperial Succession Duty, 
See also Table of Statutes, xvii, and App. page 461. 473, 
: 474, 
SUCCESSOR, who, for purposes of Imp, Succession Duty, 527. 
SUPERSTITIOUS uses, explained, 835, 849. 
illegal, 8365. 
SUPPOSED intestacy, persons acting under, 246. 
SUPPRESSED will, procedure to obtain, 201, 208. 
SURROGATE Courts. in Ontario, account of, 38. 
jurisdiction of, 39. 
appeals from, 45. 
administration of effects of aliens, 52. 
may grant administration to stranger, 64. 
caveat, 146. 
power of, as to assignment of bonds, 136. 
as to removal of executors or xdministrators, 141. 
fees in cases of life policies, 350. 
right to appoint guardians, 964. 
should not interfere when administration suit pending, 
1162. 
SURROGATE Courts Act. See Table of Statutes, page xvil. 
SURVIVAL of nowers between co-executors and administrators. 
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SURVIVING executor, consent of, to sale, 452. 
receipts by effectual, 329. 
devisees may raise money to pay charges, 267. 
partner must tue alone, 1181. 


zs 


TABLE of Distribution, page 348. 
TAXES, to be kept paid, 480. 
TEMPORARY administration cum testamento annexo, 29, 
in absence of next of kin, 61. 
other instances, 109, 125. 
TENDER, defence of, 1203. 
TENOR, executor according to the, 7. 
TERM of years, see Rents. 
how far devolve on executor, 404, 764. 
TESTAMENTARY paper, production of, 208. 
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TIME of vesting of executor’s estate, as distinguished from 


administrator, 428. 
TORTS. actions in respect of, 340. 
of deceased, Hability for, 627. 


TRADD. lability of executor carrying on, 382, 1087-1095, 1152. 


TRADE marks, rights of executors as to, 349. 
TRESPASS, action of, 630. 

TRESPASSER, chattels taken by, Hability for, 390. 
TROVER, action of, 629. 


TRUST Companies, may act as executors, 16. 
Hability, 20. 
inspection, 25. 
powers, 26. 


TRUSTEE for sale, difference between, and executor or adminis- 


trator, 255. 

TRUSTEE ACT. See Table of Statutes, page xxi. 
TRUSTEES, covenants by, implied, 268. 

appointment of new, 246. 

estate taken by, 333, 930. 

executor liable as, 1€99, 1140, 1168, 1232. 

result if executor acts contrary to trust, 1143. 

Mmitation of actions against, 1175-1177. 


Uz. 
UNCERTAIN estate, determination of, 314. 


UNCOMPLETED contract to purchase, money recoverable, 275. 


UNCONTESTED cases, proof required in, 72. 
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UNDISPOSED of residue goes to next of kin, 450. 
UNOPENED packet, duty of executor as to, 823. 
UNPAID porchase money, lien for, a charge, 462. 
We te 
VALUATION of property under Succession Duties Act, 579. 
VEGETABLE chattels, 304. 
VESTED legacy, rules for determining, 682. 
presumption in favcur of children, 685. 
if legacies payable out of real estate, 686. 
effect of postponement of payment, 785-808. 
interest allowed on, 806. 
VOID and voidable grants, distinction between payments under 
revoked grants, 152. 
VOIDABLE administration, 143. 
VOLUNTARY payment by executor, 613. 
transfer of property does not free from Succession Duty, 
571. 
W. 


WAIVER of lease by executor, 649. 
WANT of parties, actions not to be defeated for, 353. 
WASTE, action of, 630. 
WIDOW. entitled to administration, 48. 
land may be sold free from claims of, 265. 
may be appointed guardian where insurance money 
payable, 350. 
election by, when fund blended, 449. 
interest when chargeable, 816. 
rights of, under Dev. of Estates Act, 989. 
gets no benefit from advancement, 1019. 
WILL, ptoduction of may be compelled, 201, 203, 208. 
made by British subjects after 6th August, 1861, 164. 
executor, only person to prove, 201. 
destroyed or suppressed, procedure, 202. 
proof of—See Probate, 187. 
lost will, 223. 
registration of, 475. : 
condition that legatee shall not dispute, 697. 
speaks from death, &57. 
WILLS ACT. See Table of Statutes, page xx. 
WITHDRAWAL of cautions under Dev, of Estates Act, 262. 
WRONG person, payment to, 597. 
WRONGS to real estate, actions for, 340. 
to personal estate, actions for, 340. 
WRONGFULLY, chattels taken, Hability of executor for, 392. 
fe . : 
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